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Venerabilibus & Egregiis viris Domino Thom# Exton, 
Equiti Aurato', Mazgiftro Aule Trinitats Canta- 
brigiz, Johanni Boord, J. Ct: L. L. Profeſſori i: 
eadem Auli, Socits inſuper inclyti;, Adoleſcentibuſ- 
que ejuſ, dem Aule ſalutem, gratian: beneattTioncmque 
omnimodam ut plurimum exopto. 


Uid de mca (Domini tam inſignes) tanta 
loqui audacia moulirer : Qui veſtra nimi- 
rum nomina, ubique tam celeberrima, pa- 

 ginis hiſce, perperam omnino {crip:is pre- 

texere auſus fui ? Voſmet revera, inſtar Alyli (cur 
eſt mihi fugiendum) ante me poſuiſſe plane conlitcor. 

Candori profeQto, benignitatique voftrum,. Ancho- 

ram certd figens ; obſcquit, erga Adoleſcentes a me 

obnixc optari, ſcintillam largir! aggreſſus ſum : Ur 

Cnriarum nempe Feclefiſticarum 32, cx meis [i- 

cet conaminibus, admodum languidis, 10 methodum 

tam accuratam redigeretur, dummodo tam in Prax, 
rig in ſure, ( prout res nata jucrit) confeſtimeru- 

iti, imbutique eſſe quearir. Hoc ceopuſculum, non 
eſſe non exiſtens Domino Clarke, apprime deberi fa- 
tetur : Methodice aſtvero exiſtente, aliis haud pa- 
rum authoribus ſemet ( ut opinor) aſtrictos, Ado- 

leſcentes haud denegabunt : Aliquorum nomina, Li- 

bri ſequentis marginimemet adjunxiſſe pateat. - De. 

Libro namque iſthoc Domini C/zrke, inſcripto [ Fran- 

ciſci Clarke Praxis Curiarum Ecclefiaſticarum] hocce 

(ſemota invidia, detractioneque omnimoda abju- 

rata) ſum dicere coattus, Methodum cjus perperam 

omninv,crudamque cxiltere; Adoleſcentelvein praxi, 
abſque bene eruditorum adminiculo interveniente pa- 

riter & inculcante, nullatenus inſtruere capacem. 
Operi aſtvero huic ſuſcepro, ab alia ctiam cauſa 
A 2 meer 
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memet aſtriogi agnoſco : Societati nimirum veſtrz 
tam 1n{ignt ur licarer ; veſtraſque inſuper verbis, ex- 
1ggerarem laudes. Alumnum ficuti a vobis, me- 
mer vocare non eſt permiſſum ; ab radiis tamen a vo- 
bis profluentibus, rotumqe terrarum Orbem iliumt- 
24ntbus (mediante Bempe confilio Clar., Domini 
herioe Wickham © veſtra ex nupero Soctetate, cujus 
fonoritice fam recordatus) f{cientiam iſthanc licet 


minman, in jure civil mihi acquifitam (intendente 


v 


memet, proctuſque huic deſtinato ſtudio) accepiſle | 


Iubentur agnoſco. Heu, heu fortunatarn vaga max1- 
meque ardua ! Ve hominum malitix, fdelium pro- 
gemem, atque Lzſz majeltatis Jura vindicantium, 
hilce conatibus, ſummeque fractorum, ſpernentium ! 
Vz invidiz, ſzvitixque novercz, ita immenſe ini. 
quz ! De efle meo ferme ſpoliavere : In me milerias, 
protruſcre, ur conamina, confiliaque mea aboriun- 
tur. De hiſce loqui ecquid ultra ſtatuero? Ultra 
patrocinium, 4 vobis mihi donari imploratum, nihil 
certe omnino : Ur opus inſuper hoccine a me ſuC- 
ceptum pergratum vobis videatur : EffeQtum ( ficu- 
ti in votis ſermper habco poſitum meis) ſuum 
tortiatur debitum, auſquam vovere omittendum eſt 
mh, 


Vebis ( Praclari ) Humiliter AddiciRiffimo, 


Henrico Conſetig. 
Evract Dat, Calend. 
Marti Anno Salut 's, 


M.DCLXAXL. 
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EPISTLE 


: T:'0--F.0E 
READER 
| . 4 I'hs 
I i not unknown 10 any who preteni to the leak of 
either Learning or Hiſtory , that the &«ivil Law 
( though ſo coutemptible in this ow ation ) i a 
| Study of 4s great Learning aud Rea/0n, as ay Law 
| zu the World : No Nation where ut is profeſt, ever yet 
| complaining of its Deficiency in any thi:g, might render 
| it compleat ana perfect, /[o As 10 aaminiſter Faſt ice to 
every one in their Station. 
Nor have the Profeſſors thereof been leſs in efteem, 
' vr teſs eminent, than the Profeſſors of our common Law 
are here in England at thi day ; berng alway notified and 
diſtinouiſhed from other Profeſſions, by the oraveit and 
moſt reſpet#ful Titties, ( a5 Jaris-Prudentes, TJuris- 
Conlulti, &c. ] Nov have they ever wanted the Be- 
nevolent Aſpect of thoſe Emperours and Princes, under 
whom they exerciſed this Fundtion, employing them in 
their Embaſſies ana Councils , by reaſon whereof, they 
| hawerecetved great Bourities, and have had Flononr's con- 
' {erred nponthem, for their Service inthat Capacity, One 
 fuſtance we have of the Emperour Charles the Fourth ; 
who conferres. upon Baritholus { 4 Learned Civilin, 
2G | 7 bis coma) « Coat Armour, as 4 reward of 
| us Councics and Memorable Service. | 
trul; I ſee mo canſe, why we ſhould have leſs, 
ather greater eſteem for all ſuch wholeſome Lan, 
F curb and limit the Exorbitances of Licentions M::: ; 
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The Epiſtle to the Reader. 


at ſuch a time, when the juſt Vengeance u ready to over- 
take us. For what Idiot difcerns not the manifold and | 
deformed Confuſion of Opinions, Worſhips and Manners, 
heve corrupted things both publick and private ? Daily, 
and almoſt Tragical Examples, obvious to all, ao de- 
monſtrate to us, how Licentious Men are orown; how 
they make themſelves drunk with W ickeanef » how wo 
endeavour to eclipſe the luſtre of our Common-weal, bow 
they ſtrive to bring a Plague upon our Church , and. 


Daneer to all, | 


» 
Fleftere (i nequeunt Superos, Acheronta movebunt. 


| 

T hat our Eccleſiaſtical Laws profeſſed in this Land, 
have lain, and at this inſtant, do lye under moſt unjuſt 
and ſevere Imputations, 1 am very ſenſible. And being 
adeſirom to convince the onlgars that they are unjuſt , 
T have reduced the following Diſcourſe into Engliſh, and 
that in ſo full and plain a Method, 2s the weakeſt Ca-\ 
pacity maybe ſatisfied, and inform it ſelf as to the juſt- 
neſs of Proceedings: And ſo may be induced to lay aſide 
their common and uſual Exclamations againſt the Church 
and Government; and rather hate the Manners of ſuch 
time ſerving Wretches, as ſtick at no Extortion or Op. 
preſſion, aay raiſe their own Fortunes and Eſtates ; not 
reſpeting what Injury accrews to the Church or its Go- 
verument at the ſam: time. But it has been the Misfor- 
tune of ſeveral Nations and Societies, to entertain ſome 
one or more, whoſe indirett Praftice, was ſufficient to 
bring a Scandal upon the beſt and pureſt of p, - ions and | , 
Governments. Which makes Tully 7 2yep LLONES 
federation of the Senators in his Oration ag zinfl © Wtiline | 
the ancient Proviſion was made by their Laws, to ” 
niſh a Pernicious Citizen with more ſevere Puniſhmey, . | 
than an Inveterate Enemy. Tet however, I hope an | 
amen” 


| 
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amends i made by others, imployed in theſe Concerns, 
whoſe Honeſty and Ingenuity ſets them above all baſe 
and ſneaking Aits; ſo as not to ſeek Preferments by In- 
juring other Men ; nor to get Eſtates by Oppreſſing the 
Country, and Scandalizing « Government unblamable : 
Neither will they need to cover or leſſen their own Crimes, 
by making every little Miſcarriage or Precipitous ACT 
committed by other Men, appear black and odious. Such 
Men I queſtion not there are, but 1 fear they are wery 
ſearce. | 

T he enſuing Diſconrſe is not ſet forth, either out of 
Prejudice or Oftentation ; but that the Praftice of the 


.. Spiritual Courts, may be und-r ſtood by all People, to be 


regular and juſt: Nor a it, | hope, ff uſeful to the 
Juris Tyrones, by being iz Engliſh, and having not 
only the i in, but the 5 $iin, not only an account that 
«thing «, but what and why it is; 1 hope it will rather 
be more uſeful ; the true '#5vyuy, of every word, as it 
fails in to he diſconrſed of, or underſtood in the Pradtice, 
being al/ 0 given : Which Cicero tn his Book, de Officiis, 
accounts a thing of no ſmall moment, as he intimates in 
theſe words : Scil. Quz a ratione ſuſcipitur de aliqua 
reinſtitutio, debet & definitione proficiſci, ut intel- 
ligatur quid fit ' ' de quo diſputetur. 

Some probably will quarrel that 1 uſe Mr. Clarke's 
words, Quid dittum quod non prius? T1 affirm *tis 
0 __—_— of Arrogance in me, nor any Derogation 
from hi worth: Seeing none but his words, or the words 
of ſome of his Contemporaries, could have had ſuch Au- 


,thority ; he having been an antient Prattitioner, and 


forming many Points of Prattice to have been obſerved 
72 Praxi Perenni, for many years together : And ſo con: 
ſeauently allowed of as good Precedents to Succeeding 
Ages. Which thing being conſidered, may, T hope, take 
of the Edge of Detraition. However, to ſuch 45 are diſ- 


[atafica 


- RE PRIIEY _ - 
— —_ 
Mi. —_ _ 
Ce EI 
— —_— 


b 
en te” ea 


, 


The Epitile ro: the Reader. 
n— 
| 


ſatiefiea with the Work, I (hall unfe the words of a Comic- 
Poet, in anſwer to their Querele. 


— -—— — Non omnibus unum eſt, 
Quod placet ; hic Spinas colligit, ille Roſas. 


Tet far be it from mc, to be offended at the Envious 
Calumnies of Mex : Secino many Worthies in all Ages, 
have fall" undey the ke miſhap. T ſhall only ſoberly 
and [incertly affirm, my chief aim was the Glory of God 
and his Church, and the Gooi of my Conntry-men. $0 
that my o3:ty Hope is, every DezratFor will in time be 4- 
ſhamed of his cau/el: S Detraition, when he fees ſo muth 
Reproach bread abroad in vain. 


Invide quid! laceras? An effrznata voluptas ? 
Quid latras ? Mordes ? Quid tot preſtigia canes? 

Depone invidiam : Non eſt tua tuta voluntas. | 
Tu Dominum ultorem, juſtorumcertd videbis. | 


C_ 


Tet at the ſame time, I acknowledge the Unaertakins 
is weighty, and the Attempt bold in me ; Conſtdering the 
ſmall Experience 1 have had in theſe Concerns ; the ma- 
ny Mufortunes and Diſcouragements have continually 
prevented thoſe Opportunities others have imaployea, in 
improving their Knowledoe and Faculties: And alſo 
conſidering the Work is to under90 the Cenſure of ſo many | 
Ingenious Criticks, to whom I ſhall be obliged for thetr | 
Candid and Friendly Cenſure or Reprehenſion ; hoping | 
they will with Candor amend what*s amif, and be Promp- | 
ted to ſome new Adventure, on this account, may renaer 
them more Serviceable to their Country men. At leaſt 1 do | 
not doubt but this will find a Friendly avd Canaid Acc, 
tance among ſuch as are Unprejudiced, and whoſe aff «bt; 
and meek 1 empers will rather prompt them to amend a 
Erronr committed, than Calummiate, | 
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THE FIRST PART 


4 

, | CHAP. L 

C $E-CT.:Þ 

4 What a Covrt 1s, aud of the Eccleſiaſtical Courts 

”| which arc celebrated, or kept by the moſt Reve- | 

| rend the Arch-biſhop of Canterbury. 

Yi t. The defimtion of 4 Court, and what Courts are here | 
F.1 treated of. : 
p- | - 

Jy Court was formerly called by the Romans, a 

, part of the People ; from the divition of Romu- 

. | lus who firſt diſtributed the Koman People into 

. thirty parts, that ſo he mighr more readily ask ; 

« | the Sentiments or Opinions of every * one, and thereby take *ff-deoriz. Furs : 
, # care of the Republick. Whence it appears, that the care n SIE —_ 
, © which they took in their Political Government, they gave ;,, ,, 


{1 thei! UT. MH 
: It the ſingle denomination of a Court. Afterwards the wn  " 


| Place t in which they managed theſe publick cares or con- p. 68: 
A Cerns, | 


- &S 
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day. A Court being defined the place where Juſitce is Ju- | 
dicially adminiſtred. And 1n the Civil Law 1t 15 ſumetimes | 


calld by the names of Curiz fornm, ts allo Judicium though 
impropcrly, being no conſtitutive part or immeCiate Caute 


of that which is properly called J:d4icrm, but ratner the | 


remote Caule : Fudicrm being defined by A4r«/torle xoloes 
Ts Sizaive % Sins a JUdgINg between the Ju't ond Unjuſt, 
and is conſtituted by three perſons, The PI 1intiff, ( called 
in the Civil Law Ao ) the Defendant ( who 15 allo cal- 
led Rezs ) and the Judge, which thrice may be faid to be 
* Aﬀor ab a- the immediate Caule of ir. * 
gend» from att To pive an account of the ſeveral diviſions of Courts in 


in . RO R - 
5: 2 ©. thetime of the Romans, or thoſe at this Jay, were far from | 


from t/1> thing. 


Weſer:b. par, f, the purpoſe. The Courts here {poken of are, the Spiritu- | 


de judiciisn. 9, al, or Eccleſiaſtical Courts; and thoſe c{pecially which are 
_ 12. celcbrated and kept in the name, and by rhe authority of 
A : - . the Arch-biſhops of Canterbury - Which are, 
probably receives its name from the Effects, or by a Meta- 
phor, being the Channel whence Juſtice flows like a Chri- 


i. 


p 
F 


q 


Firſt, Alma Curia Cantuarienſis de Arcuvus London; (which * 


ſtalline ſtream ) is kept within the Pariſh Church of St. ary | 
the Virgin, de Arcubus Civitatis London, and was ancientiy | 


called by the name of tke Arch-biſhops Conliltory, as ap- 
pzars by the old Statutes of that Court. 


Secondly, The Court of Audicnce. S. Cur:ia Auaient ia Can |; 


taarienſic, which is kept in the Confſiſtory place, within the 
Cathedral Church of St. Pauls London, 


Thirdly, Curia Prevocative Cantuarienſis, -willch 1s ltke- | 


wiſe kept in the ſame Conſiſtory place. 


5 a OR. 


a a ane”, 


Of the Days obſerved in thoſe Courts ior Judgment, ;* 


called in the Law Dies Furiarct. 


4 Be Days called in the Law 'Dies Furidici, are ſuch as 
are only proper and ſuitable, and fer apart ( in the 
Law ) for Judicial Acts: In which reſpect, they arc termed 


- 


oppo | 
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T_T 


oppoſites tO Holydays ; Þ theſe being excmpt trom all Jnv1- F Weſomo. ff 
 jerijs.l.2. 7: 


cial Acts, and rendring them null and void If attempted to f 
be executed on ſuch days. Faſomi 6s 
Theſe Dies Juridici are reduced to four Terms in the 7, a 5 Fs 
year; each Term containing ſometimes twelve , fiftecn 0. f-. 525. £4, 
* or twenty days, ſometimes fewer. * [fi ninihe 
The ficſt general Seſſions held in the Court of the Arches 0/7.  /* 
( for Michaelmas Term) was kept for many years toge- York. mu 
ther, the next day (if no HolyCay ) after the Feaſt of court of Arches 
St. Faith the YVirgrm. 
Hillary Term begun, likewiſe the next day(if no Holy- 
day) after the Feaſt of H:Hary the Biſhop. 
Eafter Term was alſo kept on Monday fortnight after 
Fafter- day, the ſaid Court commonly being proximo Quin- 
dene Paſche. For Example, in the Year 1630. Qinden. 
Paſch, is the firſt day of May ( that being juſt a fortnight 
after Eaſter ) and this Term begins the {ccond of Aay in 
this Spiritual Court. 
Trinity Term was kept in like manner the very next day 
(if no Holyday ) after the Fealt of the Blefled Trinity. 
The Court of Ardrence is always wont to be held in the Court of Au- 
fore-noon of the day next after the Court of the Arches tence. 
(if no Holyday ): And in the afternoon of the ſame day, 
The Prerogat:ve Court is likewiſe wont to be kept, —Preroge Court. 
After thele days there are no certain or determinate 
days 1n which the Law 1s publickly pleaded. Thovgh fre= 
quently aſter the ſpace of fix, ſeven, eight or more days 


| after any Conrt day ( as the matter requires ) they are 


wont to have Informations ( as they czll them) forthe more 
caſic and ſpeedy expedition, and terminating of Suits de- 


' pending in theſe Courts. 


It 1s alſo uſual for Citations to be Iſſued forth againſt the 


' Detendant to appear the third, fourth, fixth or other day 


next following the Citation, wherein the Judge happens to 


, -. fit Judicially ro Try Cauſes ( no day of the Month being 


' named ) and this is called dies incertus, only in reſpect of 


. the time when he muſt appear; the other neceſlarics 


S 
e 
T 
"> 


and conſtitutive parts of the Citation ( Scil. ) de quo & an 
& cz exſtituris ſit, being complear. In which caſe it is ne- 
cellary that the Defendant repair immediately to the place 

A 2% where 
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where the Court. is to be kept, and inform himſelf certain-. 


ly what day of the Week or Monti Is the day intended for 
his Appearance; leaſt his Adverſary get advantage by his 
not appearing. 
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CHAP. It 


I 


Of the Original of the Court of Arches, the Court of 


Anatence, with their Styles, and the Cauſes generals 


ly Tryed in them, alſo the Turiſdiftion of thoſe two | 


Courts Jointly. 
DEG ib 
Of the Court of Arches. 
i. 1ts Original, and why its Official is called Dean of the 
Arches. © 


2. Jts Style ; how defined in ceneral. 


3. The Cauſes uſually Tryed in it. 


E, He Orizinal of the Conrt of Arches is uncertain, but - 


It 1s evident that {uch a Court as 1s here ſpoke of 
has been of old : For Alexander the Third being Biſhop of 
Rome 1n the Reign of Henry the Second, did ( by his Wri- 
ting, or Edict tothe Dean of the Arches,and Robert Kilworbe 
Arch-biſhop of Canrerbury, who held the Seat Anno 1272. ) 


abrogate and aboliſh all che antient and obſolete Laws of 


that Court and ſet up others in their ſtead, 

The Official of this Court is at this day ( as he has been 
wont ſo to be ) called Dzan of the Arches, being for the 
moſt part imployed in this Kingdom ( as well as in parts 
beyond the Seas) in the Kings affairs, and therefore ſel- 


dom reſident within the City of Zondoy. 


But he being abſent, the Dean of the Deanary of the - 


Arches, ( whoſe Juriſdiction is terminated by the Limits, 
or Bounds, of thirteen Pariſhes in Loder, which are belong- 


ing 


_ or exerciling any Eccleſiaſtical Juriſdiction or Authority. Commiſſio de- 


PART. I. Eceleſraſtical Conrts. 5 


iag to the Eccleſiaſtical JuriſliAtion of the Arch-biſhops 
of Canterbury ) is often ſubſticuted, as the Surrogate of that 
Official z ( and that by preſcript of the antient Statutes of 
the ſaid Court) in which ſtate he hears and determines 
Cauſes as Official. Whence by vulgar error he {as alſo 
the Official himſelf whilſt at leiſure to diſpatch buſineſs ) is 
called the Dean of the Arches. The iaid Official is like- 
wiſe called Official of the Conſiſtory of the Arch- biſhop ; 
or elſe barely Official without other addition, as appcars 
by the ſaid Statutes : Sometimes the Archbiſhop of Car- 
terbury has had no other Oſhcial at the ſame time bejides 
him. 

2. The next thing conſiderable is the Style c{ the Court, 
This word Styic is confuſedly taken in the Law , ſome- 
times for the word Conſuerudo ; ( wiiich takes likewile the 
name of Stylus Curie, Stylus Frrdicii, Ce.) How theie words 
Stylus, Conſuetudo & Obſervatio doditter, is too tedious now 
to ſhew : though formerly they were indifferently uſed one 
for another. I: is defined at this day a particular Cuſtom, 
only powerful, and of force in that Court, where *1s in uſe : 
In which reſpect it differs from a Cuſtom which may poſli- 
bly be ſo general, as to be of force in the ſeveral divifioas of 
Courts. The Style of this Court is uſually entred in words 
to this effect. ( Sci! 


* Offictalis 


A quens verb, Of- 


: , . oY * 11 fictales. 
3. As to the Cauſes tryable in this Court ; its Official + Lind. de 7 


is the proper and competent Judge to take cognizance j;.;;. .'1 4%. | 


of all Eccletiaſtical C:uſes whatſoever + not only at the In- cmmicatur. 
ſtance of Parties, but allo of his meer Office, or when *tis Decar. de 4rcu- 
promoted, as alſo all :nanner of Appeals whatſoever from 9 *3/9/a con. 
any Biſhops, Deans and Chapters of Cathedral or Colle- /'**:, 41% 


f x : Commiſſtane 
glate Churches; Arch-deacons, their Officials and Com- parys.70) 


miſſaries, or other Eccleſiaſtical Judges whatſoever ( cx- nm potelt cog 4 


cept ſome certain peculiar JuriſdiQions within the Province noſcere in Caun 


of Canterbury, which: belong to the King's Majeſty ) having, /#,-#/77mont- | 


alibus. (F an 


Alſo all Commilſarics of the Arch-biſhop of Canterbury, what- zer eſs genera- | 


$55 : uid fit ejus of= | 
Daniel Dun Knight, DoRor of Laws, principal Official * waar | 


of the beautiful Court of Canterbury in the Arches Lon- Sequeft. c. fre-1 | 


' 


ſfoever particular or ſpecial within all or any Dioceſe of lis vel ſpecialiv. 
A3 '.. Bis 


| 


: 


| 
| 
| 
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his Province; to wit, from the Commiſſaries of the Arch- 
biſtop which are conltituted within the City and Dioceſe of 
Canterbury, Allo of all Complaiats whatſoever againſt any 
of the aforeſaid Judges ( except as before excepted ) for 
denying or delaying of Juſtice to be adminiſtred. The Ofh- 
cial of che Court of Archcs may alto procced in all Cauſes 
whintſcever relating to Beneſices, cither by way of Conteſt 
betwixt parties, or by way of {ſingle or double complaint, 
2nd may inſticute or ſuſpend. 


= % i ONE BM 


Of the Court oi Auaience, 


. Its Original, 
. Its Style. 
. The Cauſes uſually tryed in it. 


kJ wal 


i» 


He Original of the Court of Audience ſeems to be 
from this ( Scil.) the Arch-biſhops themſelves were 
wont to try and determine very many Cauſes at their own 
Pailzaces; but before they pronounced their definitive Sen- 
tence they commicted the matter to he diſcuſſed and argued 
by ſeveral men, skilled and learned in the Law, whom they 
named their Auditors : So that for the executing this Power 
( formerly domeltick ) there were Auditors of the Arch- 
biſhops Covrr, ( and of the Cauſes therein) appointed eve- 
ry where. To the Auditors there was likewile joined a 
Chancellor of the Arch-biſhop, who executed Cauſes of 
their mere Office only and no other. | 
2. The Style of this Covr: 15 in the name and ſtyle of the 
o ; zoſt Reverend the Arch-bi/hop, and all perſons ſummoned 
wh 4muy bu Of to appear, are fummoned in ..,- name, to appear betore his 
cialis quomodo Auditor of Cauſ.s for his Court oi Audience. 
differunt Lind, 3- The Auditor. of the Court of Audicnce -of Canter- 
de ſequeſt.poſ, c. bury, hath in all things, the ſame Jurifdicticn with the ſaid 


frequens verb, ()Ficial of the Arches; and has anciently been ( as at 


ne tee preſent he is) by vertueof a ſpecial Commiſtion, Vicar * 


ern Officia C3Cnc rat of the {21d Archbiſhop of Cant C7 bury in things Spiri- 
ibi reperias. cual, 


( 


4 
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tut; in which capacity he executes all and ſingular Spi- 
ritual afnid Ecclefialtical Juriſdiction of every Dioceſe be- 
coming vacant within the Province of Canterbury, which 
might other ways appcrtain to the Biſhop thereof, if in be- 
ing: and the ſaid Juriſii tion ( the Epiſcopal Seat ſo be- 
coming vacant ) he 15 wont to exerciſe by himſelf, and his 
Commiſſioners ; and alſo to inſtirure, to ſuch Benefices as 
are yacant in any Diacuſe wichin the Province of Carterbury 
( the Biſhop thereof being ſo awanting) as well 25 in the 
Dioceſe of Cantorbury. Tikewile he may by Law and Cuſtom 
celebrate the Ordinary viſitation within the City and Dio- 
cele ( where the Epiſcopal Scar is vacant within the Province 


= 
. 
. 


aforeſaid) and puniih ſich oftenccs as are there preſented. 


'This likewiſe happers equally to both the Judge of the 


Court of Audience, and the Official of the Arches, thar 
2s well the one es the other, may fummon any Inhabitanc 
within the faid Dioceſe ( fo vacant as aforeſaid ) to ap- 
pear before him in the Place of Judgment above-named, 
notwithſtanding the Stat. 23 H. 8. c. 9. Sceing, that by 
the vacancy of the Epiſcopal Scat of any Dioceſe, within 
the Province of Cantervury the Arch-biſhop is made the Or- 
dinary- of the-Place and of the Dioceſe, during that va- 
cancy; ſo that he may tolerate his aforeſaid Judges , 
that they may freely cite all Inhabitants within that Dio- 
ceſe where the Scat 1s vacant, and compel them to appear 
in the ſaid Courts at London, notwithſtanding the afore- 
ſaid Statute, 


SEC H::3. 


Of the Juriſdiction of the Judges of the two afore- 
{aid Courts jointly. And what Juriſdictions. 


D Ecauſeas is aforeſaid one and the ſame Cauſe, may be 
tryed inthe Court of Arches, and Audience it is left 
to the clection of the Plaintiff to eleRt in which Court he 


will iaſtitute or promote his Cauſe, whether in the Court 


of the Arches, or Audicnce; yet ſo, as no man be cited 
originally to appear out of the Dioceſe or peculiar Ju- 


riſdiction in which he lives, except in the caſes under- 
A 4 Writtcn. 
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written, Scil. 1. Except a Suit be commenced for any ex- 
ceſs committed, or any Office neglected or omitted, a- 
gain Juſtice and Equity, by any Biſhop, Arch-Deacon, 
Oficial, or viher Perſon or Judge having any Juriſdiction 
Eccicſiaitical ; or 2. Except it be proceeded by way of Ap- 
peal. Or 3. Except ci:her of the Partics in Controverſie, 
do think he has any juſt cauſe of Gravamen, or damage 
offered him by the Ordinary of the place, his Subſtitutes, 
or Miniſters, after the Suit is commenced before the ſaid 
Ordinary; Oc 4. Except the Biſhop, or Judge dares not, 


- Or will not proceed 2g2ialt the party convened before him ; 


Oc 5. Except the Biſhop or Ocd1nary of the place, where 
the Cauſe ought to be Inſtituted, pretend himlclf inte- 
reſjed in. the buſincſs directly or indirettly ; Or 6, Except 


' the Biſhop or other inferiour Jutge having Eccleſiaſtical Ju- 


' * Wahnadie- 
| Jemb. ﬀ. de 7u- 
| riſdition, RN. 20 
' Manaal. juris 
| @ S:baſt. Al. 

| merſ. in prax, 

| fob. 6. Weſems, 
| ubi ſupra de Fu- 
- riſdiftione. n, 3, 
| CF per tor. 


| 
| 
| 
' 
| 
| 


| 


riſdittion, in kis own Rigat, or by Commiſſion from ſome 
clſe; do by his Letters of requiſition or remiſſion, defire,or 
requeſt the Arcli-biſhop, his Official or Auditor afore-ſaid 
named, to take to him the ſaid cavſe, and duely to ex- 
amine, and cciermine the ſame; Or 7. Except a Suit 


be commenced in a Cauſe, for SubſtraCtion of a Legacy, ' 


where the Will ( by which the Legacy is given) 15s proved 
witnin the Prerogotive Covre of Canterbury, ſeeing in this 
caſe, the Executor, by proving the Will there, has ac- 
knowledge! the Arch-biſhon its Qrdinary, and hath con- 
ſentel to his Juriiiliction; Gr $, Except the Suit betry- 
able, as in the Caſts mentioned in the enſuing Chapter. 
In any one of cheſe Caſes the Defondant may be ſummoned 
ro 2ppear ( Ocizinally ) out of tlic Diocete where he lives, 
notwithſtanding the Maxim Attor ſequitir forum Rei, that 
is, the Plaintiff muſt inſtirute his C "ſc, 3n the Court, to 
whoſe Juriſdiction the Defendant belungs ; for the words 
Forum competes, a Competent Cuuit, and Furiſaiftio fun- 
data are convertible terms. 

The word Juri/di&io * fromthe uſe of the Roman Laws, 
is variouſly taken and underſtood ; That here ſpoke of, 
ſcems to be only Juriſdiltio ordinario, which is a lawful 
power ( given to him who 1s appointed Magiſtrate) to 
determine civil and private Cauſes ; fiznifying — 

orum 
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' biſhopsof Cazterbury ; and all Perſons ſummoned to appear 
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forum competens f or the proper Court where any ought of f 0rdo Camey. 
right toappear; in which ſenſe alſo we are to underſtand 7; «- nova 
Fudex ordinarins to ſignifie a competent or proper Judge, SEE | 
before whom any ought to be convened. IR " 


CHAP I 
SET 4 


Of the Prerogative Court of Canterbury. 


I. Its Style. 
2. TheCauſes Tryed therein. | 
3. The manner of declining the Fudge of this Court, and the 
manner of alledging his uri ſdittion. * * This is ſhown 
| afterward in 


: thes. part of 
In the the book chap. 


3+ num, I 5+ 16e 


He Style of this Court, is likewiſe wont to be, 
Namie and Style, of the moſt Reverend, the Arch- 


are likewiſe ſummoned in his name to appear before Him, 
or the Keeper, Maſter or Commiſlary, of his Prerogative 
Courc of Canterbury, 

2, Tothe Judge of the Prerogative Court do belong all 
Probations; and Approbations of Teſtaments, the Power 
of granting Adminiſtrations of the Goods of Perſons dy- 
102 (inteſtate) within the Province of Canterbury ;, toWit, 
who have Goods, Rights or Credits moveable or immove- 
able, f out of the Dioceſe, wherein they lived, or inha- + De bonis oy 
biced at the time of their Death, of which they were ca- terri teftand. 
pacitated to diſpoſe, or have diſpoſed : If the {aid Goods _ bom Pe 
{o out of the Dioceſe extend bur to the value * of 51. or 77;1- 554 
upwards, which ſaid Goods are called boza notabilia, by jutumd.teftams 
the Style and Cuſtom of that Court, which is in force verb. Laicie. 
at this day. | Swinb. þ. 6. 

In this Court are Tryed all Cauſes of Inſtance, for the 5 714%: 5+ 
proving and revoking of Wills, whether Originally (in that 
Inſtance ) exhibited, or formerly proved in Common 
form of Lay ; and for the granting and revoking of Admi- 

niſtrations 


__ 
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niſtrations in the aforc{aid Caſes, whether the Judge was 
privy to the Circumſtances, at the time of granting the 
Adminiſtration, or whether 1t were ſurreptitiouſly obtain= 
ed, the truth being {uppreſt, and falſity ſuggeſted by the 
Parcy deſiring the Adminiſtration, contrary to the Law 
and the Statute, or if it afterwards appear there was a 
Will proved or Adminiſtration granted by any other Judge, 
( wherezs the iame ought to have been done by the 
Judge of the Prerogative Court ) and that It is evident 
touching their tihmcrary. Adminiſtring; in theſe or the 
Ike al.s,, Canſes of inſtance may be promoted 1a the 
ſaid Court: Allo all Cauſes about giving accomprts, for !: 
Exampic: {i auvy Will bz proved in Common Form | 
( which is Cone by the {ole Oath of the Exccutor) if | 
any Perion have an Intereſt in the Adminiſtration of the! 
D-ccalci's Goods ( being perhaps prevented of his In-, ' 
tereſt by this pretended Will ) he may force the Exe-|. 
Cutor to prove the Will by Witnetes, which If the Exe-| 
cutor do not ſufficiently prove, Sentence 1s to be givens 6 
that the Deceaſed dyed Inteſtate, and that the Probate of | 
that Will ſo granted in common form of Law, 1s to be: . 
annulPd and revok®d. If an Executor, who is a ſtranger; ; 
to the D-ceaſed, (that 1s) no way related to him, have: , 
the greateſt part of the Deceaſed's Goots bequeathed: | 
:© him, and 1s.doubrful ( the Wirtneiics: ro the Will being | 
dead ) leaſt the Children, or next of Kin, or tne Widdow 
of the Deceaſed, ſhould commence Syvir againſt him for: | 
the future, he may by vertue of that Will call the Relict, 
the Children and next of Kin of the Deceaſed in ſpecial 
rand, non 47, Cf they think themſelves any way * Intereſled, ) and all 
deris approbays Ochers whatſoever in general, that pretend to have any 
perſonas ſua, Intereſt in the laſt Will and Teſtament of the Deceaſed} - 
Czvola cant, or in the Adminiſtration of his Goods, to come and ſee' 
205- Enchir. the Will proved by Witneſſes ; and lawful Proof being 
nr" made of this Will, and a definitive Sentence paſt for the 
þ. 1. * Validity of it, this Will can never be made invalid or 
voidable hercatter ( fo as there be no nullity in the pro- 
ceedings) though the Teſtamentary Witneſles dye 1n the 
mean time. And this is frequently practiſed. Bur after 


3 Will has becn proved in Common Form of Law with- 
| out. 
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out being queſtioned or diſproved for the ſpace of thir- 


ty + years; then all benefit of Diſproving It, 1s taken away f Swinb. part. 


od ol. I = 
But it is to be obſerved, that when an Executor is called me nn - as 


to provea Will by Witneſſes, and does ſuſhciently prove fg,u commu- 
it, if the Plaintiff, who deſired to have the Will fo proved, ni probatur:, 

makes no exceptions or replyes ( after the publication of &Xc. Vide ma- 
the Witneſſes ſo examined upon the Will ) againſt cither _ ms - 
the Will or the Witneſſes, nor does propound any dila- bigger tenay 
cory matter, to hinder the giving of Sentence for the va- ens 1jb. in po- 
lidity of the Will, then the Judge cannot condemn the zeſt.in text. t.7s 


party (overcome) in expences : But it is otherways if he 


| does propound dilatory matters, and fails in the proof 


of them, for then he is condemned in expences of Suir, 
at laſt in thoſe that are made ſince he propounded his con- 
trary Pleas. 

Alſo all Cauſes in this Court are ſaid to be Summary Cau- 


. es, becauſe they require a Summary Proceeding. 


Liſtly, ir is to be noted, that if any Will be Exhibited at 
the Petition of any Party deſiring to have it revok'd, It is 
very neceſſary the Prottor of that Party ( inſtituting the 


| Cauſe) do immediately accept the contents of that Will, 


{o far as they make for his Client, leaſt if any Legacy 
being given his Client by the Will, he likewiſe looſe that 
by his general Negation, and Diſproving the Will. This is 
a work of Supercrrogation, being ſpoke of ( and more pro- 
perly no doubt) in the particular Praftice which theſe 
Cauſes require, 


SEC 


The manner of Proving of Wills in this Court in 
Common form of Law, @&c. 


i. What a Will is, 
2. What are the Conſtitutive or Eſſential Parts of ite 
3. What are the Accidental or Formal Parts of it , and how 
it differs at this day in England from thoſe Forms 0b- 
ſerved by Juſtinian. 
&+ The differences of Wills, many ſorts of which are abre _ 
3-406 


"Wo 


I2 


The Prattice of the PART. I. 


* Mynf. Inſt, 
de teſtament. 
erdinanats in 
text. teſtament, 
n. 5, 5,7,0,9 
hec per tot hec 


5. The Vill how provwd in Common Form, and the Execu- 
tor bow ſworn, 

6. No Executor named in the Will to whom tis the Execution 
of the Will committed. 

7. The Executor bemng dead, who muſt prove this Will. 


O this Court likewiſe belong ( as is ſaid) the Pro- 
ving of Wills, &c. 

1. A Will or Teſtament is defincd the abſolute * Sen- 
tence, Determination, or Decree of our Will, touching that 
which we intend ſhall be done after our death. 

2, The conſtitutive Parts of this Will are, the Teſtator, 


omnia reperias. yho has power, to make a Will lawfully { intimated by theſe 


words, 6#r Will :) And the Executor called in the Civil Law 

(eres) which is implyed in theſe words [ abſolute or juſt 
Sentence] for it cannot be faid to be perfect unleſs an Ex- 
ecuior be appointed. | 

3. The Accidental or Formal Parts of a Will are the 
Witneſſes ; or thoſe Circumſtances which are uſed as Atte- | 
ſtations to prove the Will Juſt, Lawful and Right. The ſo- 
lennircy of which, differs much art this day, ( here in Eng- | 
land ) from that formerly practiſed ; and mentioned by | 
Fuſtinian and other Civilians, as may 4ppear by Stat.30.Car. 
2, C. which will ſhew the Solennity {o much at large, as it | 
needs not be here inſcrred. 

4. Thedifterences of Wills are many, as they are eny- 
merated by Fuſtinian in his Inſtitutes, the Digeſts, and the | 
Gloſſes thereupon 1 bur what ſorts and forms of Wills are 
only in force now in England, may appear by the aboveſaid | 
Statute, | 

5- At thetime the Executor Proves the Will, be brings 
to the Judge one'or more Witnelles, who ſwear to make a! 
true Anſiver to ſuch Queſtions, as the Judge demands of | 
them tovching the lait Will and Teſtament of the De- 
ccaled. Then the Executor ſwears in this manner. Toy 


ſhall ſwear wr ax believe this to be the laſt Will and Teſtament 


of the Deceaſed, and that you will pay all the Debts and Lega- 
cies of the Deceaſed, ſo far as the Goods will extend, and Law 
ſhall bind you ; and that you will cauſe all the ſaid Goods to be 


epprized, and make a true and perfett Inventory of = jos | 
oods | 


| 


| 
: 
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hs Goods ( at 4 day. appointed by the Judge, if none be then exhi- 
| bited) and lihewiſe a true and juſt accompt of the ſaid Goods, 

when you ſhall be thereto lawfully called. So help you God. They 


" +. muſt lik:wiſe enter Bond to the Ordinary to this cftect. Upn- 
j.on this, the Judge, either tacitely, or expreſly in wo 
' pronounces the Will valid, and grants the Exccution ct © + 
\. | lame to the Executor. 
6. If there is no Executor named in the Will,- c!;:n the 
1. | Execution of the Will, is commitcd to the U:ivat] Le- 


at | gatce named in the Will if there be one) ſimply 23 if he 
were Exccutor. If there 1s no ſuch named, then the Ad- 
miniſtration with the Will annexcd is granted to the next 
ſe of Kiiidred to the Deccaſcd, in like form as Adminiitra- 
tions are granted, if there be na Widdow, or that it do 
lt not plainly appear to the Judge, who the Deceaſed intend- 
ed for his Exccutor. 


= 
_ 


' TheExecntor dying before he can prove the Will, then 
he | the next of Kin to the Executor proves the Will ( if the 
' relidue of the Goods were diſpoſed of to the Executor, by 
that Will ) with Adminiſtration thereto annexed : as ſup- 
| poſe a Wife, ( being Executrix and Univerſal Legatee, na- 
by | Mec Qin her Hosbands Will ) dye before her proving the 
Ti Will, (leaving no Children, of her Husband the Teſtator) 
x | Inthis caſe, the Ordinary grants the Adminiſtration, with 
' the Will annexed, to the neareſt of Kindred to the Wife, in 
manner as follows. 


TT + 5 
Of Adminiſtrations, 


wy 1. How theſe words Adminiſtrare and Adminiſtrator are 
6” underſtood. 

% ' 2. What arethe ſorts of Adminiſtrations here meant of. 

3 BÞy what courſe obtained, and the Oath they take. 


S Dminiſtrare, & negotia * gerere, ſeem to be recipro- ,,, _ 
> { \ cals ; in as much, as they predicate de Procura- ,;; , 0.4. 4. 
tore, or the Manager of affairs; and an Adminiſtrator in mers. verb, 4d- 


id © large ſenſc, is no other than a Procurator (that is he ) miniſtratio 
ods | who 


' 
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who derives a power to manage, Or carry on aftairs: their 
Ofkce, or Act is called Admini/tratio : but theſe words more 
ftrictly taken ( as they are here meant )) do ſignifie the ma» 
nagement of the aifairs, of any one Deceaſed, by a ſpecial 
Power derived from the Ordinary of the place, cc. Sothat 
regotta gererc, and negotta agere, ale oppoſites, {ſecing thus 
laſt predicates only of Judicial Acts. 

2. This Power {oderived from the Ordinary,are the Let- 
ters of Adminiſtration, which are either imply ſuch,no Will 
at all being made, cor comparatively ijuch, where a Will being 
made, but the Executor either not named or elſe 1s dead, as 
above; in which caſe the Will is proved as before, and Let- 
ters of Admiailtration annexed to the Will with the ordi- 
rary Probate ( which 1s the Judges Approbation of the ſaid 
Will, pronouncing, for the validity thercof ) and this 1s cal» 
led an Adminiſtration, with the Will'annext. 

3- If there is no Widdow, or Relic of the Deceaſed (to 
whom the Adminiſtration of the Goods of the inteſtate 
* > ic ſaid tq © Ought to belong of courſe ) then the neareſt of Kindred, 
die inteſtate coming to obtain Letters of Adminiſtration, mult !irſt have 
who either - Citation, againit all and ſingular next of Kindred to the 
Ro rWill Deceaſed, to come, ( at a certain day, named in the Cita- 

r mabes it not ©: I : 
accordinz to L[1Cn) and appear before the Judge, and hew caule if they 
Law, or if bz-. Can, why Adminiſtration of the Intcſtates Goods may not 
ang made it is be granted to the Party, at whoſe inſtance, the Citation is 
rpc obtained z and this Citation is To be publil1cd in rhe Pariſh 
cutor is names Church where the Deceaſed inhabited, ( whilſt helived ) 
in the Wit, A Sunday or two before the day of appear? ace : if none ap- 

uſtin. Inſt. de pear to ſhew reaſons to the contrary, or t142t fome more of 

red. acquir. equal degree Or intereſt, ( with the Party who took on: the 
ab 1nteſtar, publick Citation ) do appear, then the Adminiſtration Is | 

granted to them equally, If there is a Will, whoſe Execu- 
tor is wanting as above, then that Will is proved, and the 
Adminiſtration of the Deceaſed*s Goods annexed. If the! 
Deceaſed died in debt, the principal Creditor, or any of the 
Creditors, may uſe the like proceedings. This practice {0 
long uſed, ( in the Courts of his Grace the Lord Arch-bl- 
ſhop of York eſpecially ) pleads its own reaſons and neceſſi- 
ty, ſo that no reaſons need be ſhown for it, The Gath taken! 


by the Adminiſtrator, is to this following effect. 
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Tow ſhall ſear that you believe the Deceaſed dyed without 
making any Will, and that you will faithfully Adminiſter af his 
Goods, &C. and payall his dcbts ſo far as the Goods will extend, 


| andthe Law ſhall bind you, and that you will make a true and 


perfect Inventory of all and ſingular the Goods, &c. of the De- 

ceaſed, and likewiſe a true and juſt accompt of the ſame, accord- 

ing io the purport or intent of the Bond by you to beentred, for 

your due Adminiſtring the ſaid Goods, &c. For it's a great mi- 

ſtake ro impoſe an Oath contrary to the Law; for the form 

of the Bond they enter was appointed to be taken, by an Ad 

of Parliament, 23. or 24. year of Car. 2. which limits them # p, z;/, ple= 
their time, both for an Inventory and Account, ©c. So that ne reperias a- 
ſooner than that Law limits them, they are not liable, to be pud Mynſ. 1nff. 
called to give cicher Inventory or Account, as I ſuppoſe. If 4#ereditar, ab 
the Deceafed leaves Children in minority, then the next of inteflas. uh 


Lo : | x Coptoſe tratta- 
Kindred takes the Adminiſtration to the uſe of thoſe Chil- _ Succeſs: 


dren,and gives good ſecurity to theCourt for their portions,* 
eh —oennmnnpeemm mo 
CHAP. IF: 
3 E Hh 'F. I, 


What manner of Cauſes may be tryed in the Eccle- 
liaftical Courts. 


1. What this word [| Cauſe ] ſignifies, and what is here 
meant by it. | 
2. The Cauſes whereof this Court takes cogniſance. 


& Cauſe ( called in the Latine Caxſa) is defined (by 
Logicians ) That, by whoſe Vertue or Efficacy, con _ 
any thing is made to have a Being or Exiſtence 3 but what ten.ex.c.1.Se#, 
Analogy or Coherence, this may have with that which is {em excomn- 
here intended, I leave ro the more curious to determine ; "4745 4270. 
The word Cauſe 1s Metaphorically uſed here, for the "i" 
word Action; which (amongſt thoſe many ſignificati- 
ons the Gloſſaries ſeem to put upon it) we ſhall only 
define to be the right of proſecuting or purſuing ( in 
a Court of Judicature ) whatſoever any one ſuppoſes, 
is properly his due, &c. Likewiſe the diviſion of this 
word, 


- ———_——__ 
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who derives a Power to manage, or carry on affairs: heir 
Office, or Aft is called Admin:/?ratio : but theſe words more 
Arictly taken ( as they are here meant )) do ſignifie the mas» 
nagement of the aitairs, of any one Deceaſcd, by a ſpecial 
Power derived from the Ordinary of the place, cc. SOthat 
z:egotia gerercy and negotia agere, are oppolites, fecing this 
laſt predicatcs only of Judicial Acts. 

2. This Power fo derived from the Ordinary,are the Let- 
ters of Adminiſtration, which are either ſimply ſuch,no Will 
at all being made, cr comparatively {uch, where a Will being 
made, but the Executor either not named or elſe 1s dead, as 
above; in which caſe the Will is proved as before, and Let- 
ters of Adminiſtration annexed to the Will with the ordi- 
rary Probate { which is the Judges Approbation of the ſaid 
Will, pronouncing, for the validiry thercof ) and this 1s Cale 
led an Adminiſtration, with the Willannext. 

. If there is no Widdow, or Relic of the Deceaſed (to 
whom the Adminiſtration of the Goods of the intcſtatc 
* > 7c ſaid to * Ought to belong of courſe ) then the neareſt of Kindred, 
die inteſtate coming to obtain Letters of Adminiſtration, mult firſt have 
who either - Citation, againit all and ſingular next of Kindred to the 
pare Will Deceaſed, to come, ( at a certain day, named in the Cita-! 

ates t not 
accordinz to LIN ) and appear before the Judge,- and Hhew cauſe if they 
Law, or if b-. Can, why Adminiſtration of the Intcſtates Goods may not 
ing made it is be granted to the Party, at whoſe inſtance, the Citation is 
Gs obtained ; and this Citation is to be publiſ2cd in rhe Pariſh 
eutor is ys Church, where the Deceefed inhabited, ( whilſt he lived ) 
in the Wit, Aa Sunday or two before the day of appearznce : if none ap- 
uſtin. Inſt. de pear to ſhew reaſons to the contrary, or tat fome more of 
red. acquir. equal degree Or intereſt, ( with the Party who took our the 
ab tnteſtat, publick Citation ) do appear, then the Adminiſtration is 
granted to them equally. If there is a Will, whoſe Execu- 
tor is wanting as above, then that Will is oroved, and the | 
Adminiſtration of the Deceaſed*s Goods annexed. If the! 
Deceaſed died in debt, the principal Creditor, or any of the 
Creditors, may ule the like proceedings. This practice {0 
long uſed, ( in the Courts of his Grace the Lord Arch-bi-, 
ſhop of York eſpecially ) pleads its own reaſons and necelli-| 
, ſo that no reaſons need be ſhown for it, The Gath taken 


= the Adminiſtrator, is to this following effect. 
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You ſhall ſwear that you believe the Deceaſed dyed without 


' making any Will, and that you will faithfully Adminiſter af his 


Goods, &C. and payall his dcbts ſo far as the Goods will extend, 

and the Law ſhall bind you, and that you will make a true and 

perfect Inventory of all and ſingular the Goods, Qc. of the De- 

ceaſed, and likewiſe a true aud juſt accompt of the ſame, accord- 

ing to the purport or intent of the Bond by you to beentred, for 

your due Adminiſtring the ſaid Goods, &c. For it's a great mi- 

ſtake ro impoſe an Oath contrary to the Law; for the form 

of the Bond they enter was appointed to be taken, by an Ad 

of Parliament, 23. or 24. year of Car. 2. which limits them # n, ze gz... 
their time, both for an Inventory and Account, &c. So that ne reperias a- 
ſooner than that Law limits them, they are not liable, to be pd Mynſ. Inf. 
called to give either Inventory or Account, as I ſuppoſe. If dehereditat.ab 
the Deceaſed leaves Children in minority, then the next of inteſtat. ubi 


; ho , | , fe tratFa- 
Kindred takes the Adminiſtration to the uſe of thoſe Chil- pg Sacceſs: 


dren,and gives good ſecurity tro theCourt for their portions.* 
CHAP. IT: 
) E Ee p I . 


What manner of Cauſes may be tryed in the Eccle- 
llaſtical Courts. 


I. What this word [| Cauſe ] ſignifies, and what is here 


meant by it . | 
2. The Cauſes whereof this Court takes cogniſance. 


I, _ Cauſe (called in the Latine Caſa) is defined (by 

Logicians ) That, by whoſe Vertue or Efficacy, on co 
any thing is made to have a Being or Exiſtence ; but what zen.ex.c.1,Se#, 
Analogy or Coherence, this may have with that which is tem excomn- 
here intended, I lcave ro the more curious to determine : "747% 4079. 
The word Cauſe 1s Metaphorically uſed here, for the ©" 
word Action; which (amongſt thoſe many ſignificati- 
ons the Gloſſaries ſeem to put upon it) we ſhall only 
define to be the right of proſecuting or purſuing ( in 
a Court of Judicature ) whatſoever any one ſuppoſes, 
is properly his due, &c. Likewiſe the diviſion of this 
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word, into Actions mixt, real, perſonal, &c. were from the 

t Alcatpr.fol. yurpoſe to be inſerted here. + 
BT» 28, Bile 2, As tothe Cauſes whereof theſe Courts take Cogni- 
auſarum dtvis - 
for Larf. de pe. Zance, they are thele following. 1. If Perjury be commit- 
tition. n. 3. de ted by any Witneſs or principal Party (1. e. the Defendant, ) 
verb. Sign. 2 jn their Depoſitions or Antwers had or made, in any Ec- 
1 e—"$ cleſiaſtical Cauſe ; the Party ſuffering dammage by this 
On " Perjury, ( or any elſe, as ina Cauſe of Correftion ) may 
promote the Office of the Judge, ( for weir Souls good ) 
and procced before the Eccleſiaſtical Judge againſt the 
perjured perſon, in a Cauſe of Perjury : or rather may 
Cite him to anſwer certain Articles tonching his Souls 
health, and eſpecially manifeſt Perjury committed, ( in a 
Cauſe depending before the Eccleſiaſtical Judge ) to be ob- 
jected at the promotion of N. And if the party convened 
be convict of Perjury, he is to be Canonically puniſhed, 
at the diſcretion and will of the Judge , according to the 
quality of the Cauſe. Lindwoed Frovincial Conſtitutions de 
penis. c. eAterne Santtio. verb. perjurio. But it may here 
be inquired, how the Principal Party ( who is wor, for the 
moſt part to anſwer as to his credulity, and not as ro the 
abſolute truth of the matter) can be convid of Perjury, 
I anſwer, that if the Principal Party ( that is, the De- 
fendant ) do anſwer negatively to any Poſition, whica con- 
tains his proper Fact ( and that which he has bur lately 
committed too) he ought to be convict, and condemned 
aS guilty of Pexjury, if the Poſition deny*d be proved by 
witneſles: But in this caſe, conſult the Learned in the Law, 
whether the Reſpondent-ought to be convinced of Perjury 
* Dehac mate- for anſwering as to his Credulity or Belicf, * where the 
Ns RG matter being his own proper Fatt, 1s recent, and may be 
gs mag preſumed to be within the verge of his knowledge, and 
Reſponſ.per rot, freſh in his memory ; And although the Defendants do 
Q@ preſertim n, for the moſt part anſwer to the Poſition, containing their 
12. adrem. fa- qyn, proper Fat, ( as alſo tothe other Poſitions, which do 
«i#.@n.Set.11 not contain their own proper Fact) I belicve or I do not 
believe, &s. I preſume this Error has inſinuated it ſelf 
through the Ignorance or Negligence of the Regiſter or 
mm. © Examiner, who takes the anſwer. 2. If a Clergyman has 
ee committed Simony in obtaining an Eccleſiaſtical — 
e 


Perjury. 
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he may be convened either by the Judge his meer Office, 
or at the Inſtance of a Party, and may be puniihed accord- 
ing to the Canonical Sanctions; as alſo the Lay-perſons, 
who are ſharers in that Crime. 3. A Uſurer likewiſe ( at 
leaſt tuch who lends money to uſe, and receives for the 
ſame dircaly or indirectly, above the rate or quantity of 
ten pounds for every hundred, but not elſe) may be con- 
vened and puniſhed by the Eccleſiaſtical Judge. For by the 
Statutes of this Kingdom, it is prohibited the Eccleſiaſtical 


Judge to proceed againſt Uſury except the aboveſaid Caſe 


be made ſufficiently appear. 4. If any lay violent hands 
upon a Clergy man, or do brawl and quarrel in the Church 
or Church-yard ; he may be convened and corrected, ei- 
ther by the meer Office of the Judge, or by the Office be- 
ing voluntarily promoted by the Eccleſiaſtical Judge, that 
is, where the Judge Aſſigns any Perſon to Profecute. 5. If 
any one is accuſed of Adultery, Whoredom, Drunkenneſs, 
Blaſphemy, for being abſent from the Chutch, or for not 
contributing his ſhare to the Fabrick of his Pariſh Church, 
or for the providing Books for the Celebration of Divine 
Service: He may likewiſe be convened and puniſhed by 
the Eccleſiaſtical Judge , as above. 6. If any Executor 
keep in. his hands Legacies left ro pious uſes, the Eccleſia- 
ſtical Judge may proceed againſt this Executor of his meer 
Office, or at the promotion of the Church-Wardens, to 
whoſe Pariſh the Legacy was left, and compel the Execu- 
tor to the payment of this Legacy by the Eccleſiaftical 
cenſures, which ſignifies the ſeverity, vigor, revenge, pow- 
er or ſentence, whether of Suſpenſion or Excommunicati- 
on,c. See Lindwood, deTeſtamentis, C. ita quorundam verb. 
pias Canſas. 7. If any is hindred or obſtruted ( by the 
croſsneſs or peeviſhneſs of ſome perſons intruſted, or other 


. ways concerned ) fo that they cannot duly perform the 


Teſtators Will, according to the authority granted them, 
or that they cannot poſſeſs themſelves; or make an Inven- 
tory of the Deceaſed?s Goods, ( they probably ( or at leaſt 
ſome part of them) being in the hands of ſome perſon, 
who hinders them) in this caſe, the Executor or Admint- 
ſtrator may implore the Judges Office, and promote it : 


And the Judge (the Premiſes being proved ) may pro- 
B LPUNce 
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nounce the Delinquents to have incurr?d the Sentence of 
Excommunication Promulged by Law, as in Caſes of Te- 
merary Adminiſtrators: And in theſe Caſes, the Party ſc 
guilty 15 not to be abſolved, until he make ſatisfaQion (tc 

the Church, and likewiſe to the People) for that thing fol 
which he ſo incurrs the Sentence of Excommunication. 

8. 8. If aRecoror Vicar or any other Perſon ſubſtract from 
the Arch-biſhop, Biſhop or Arch-deacon, thoſe Procurati- 

ons that are due to them, by reaſon of their ordinary Viſt- 
tation or Synodals ; the Party thus gricved, may Sue be- 
fore the Eccleſiaſtical Judge in a Cauſe of SubſtraCtion, ol 

9. Procurations and Synodals. 9. If any Penſion or Yearly 
Stipend going out of any Colledge, Biſhoprick, Cathe- 
dral Church, Deanary, or any other Church whatſoever, 

and ought to be paid to the Rector or Vicar of ſome other 
Church, if it be ſubſtrafted, they may Sue in a Cauſe of 

10. Subſtration of the Annual Eccleſiaſtical Penſion. 10. If a 
Rector or Vicar of any Church do make his boaſts, that 
there are ſuch Tithes, or ſuch a Portion of Tithes, or ſuch 

a Penſion in ſuch a Pariſh ( or by ſuch a ReCtor or Vicar ) 

due to him 1n Right of his Church ; the Parties grieved, 
may commence Suit againſt him jn a Cauſe of Jactitation 

11, Of Tithes or Yearly Penſion. 1 1. If any utier any reproach- 
ful Words, ( thcogh not Diffamatory ) that is, ſuch as de- 
note or preſume any certain crime; for the which words 
they may be Eccleſialtically corrected, (v:z.) if any out of 
hind. de 2 angry) malicious or paſſionate mind, utter theſe or the 
Sntentis ex. IKE WOIdS : Thou art an wnhoneſt Liver, or thou art a Lier, and 
com. c. 1. gloff, careſt not what untruth thou affirme(? ;, or thou art no more to 
pon the ward be truſted upon thy word than a Dog : Thou art an Arrant 
quacunque Krave; or thou art a Drab, or a Scould, a Fade, a filthy fel- 
warn low, &c. Although formerly, this word Knave was not 
; * Teproachful, buc only ſignifying the Male-kind, yet it is 
otherwiſe now, being accounted by all a reproachful 

word; and if upon theſe words, no Action lies at the Com- 

mon Law, then may they Sue for theſe and the like re- 

proaches in the Eccleſiaſtical Court, in a Cauſe of Defa- 

::, mation or Reproach. 12. If Fees due to a ProCtor in any 
Eccleſiaſtical Cauſe are ſubſtrafted, the Proftor may Sue 

before the Eccleſiaſtical Judge, in a Cauſe of ſubſroction 
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of Fees due to him in an Ecclcſiaſtical Cauſe. 13. If one 
and the ſame Patron hath preſented two Clerks, one to 
the Reftory, the other to the Vicarage of one and the 
ſame Church; or it two Pcrions having the Advowſon 
from one and the ſame Patron, have preſented each of chem 
a Clergv-man, and they both are admitted ; if one of them 
deſtroys the Profits, and gather them off the ground, the 
other has an ACiicn 2gain!t him in a Cauſe of Spoliation or 
Waſte : The reaſon is, becauſe in this Caſe i: is riot con- 
troverted as to the right of Preſcitaion, for :h,y both 
derive their Title f. um one and the fome Pz:::, fo that 
the right of Patronage 15 no way wjur'd: In me iy places 
within this Realm, there are three ReQtors in one and the 
ſame Church. 14. Ailo Cauſes of Subſtrattion of Mor- 
tuaries, ought to be Try:zd and Determined in ce Ec- 
cleſiaſtical Courts, though they cannot be Sned for, except 
in thoſe places where they are payable, and according to 
the rate and value following, : vis. If the Goods of the 
Deceaſed, the Debts being paid, amount not to the clear 
value or ſumm of Ten Marks, nothing ought to be paid ; 
but if above the ſumm of Ten Marks, and under Thirty 
Pounds, then Three Shilliogs and Four Pence is due: If the 
Eſtate amount to Thirty Pound and above, but under Forty 
Pound, then there is Six Shillings and Eight Pence due: If 
to Forty Pounds and upwards, then Ten Shillings is due, 
by Stat. Hen. 8. Cap. 6.15. Concerning Perſonal Tithes al- 
ſo, all Men ( viz.) Merchants, Buyers, Sellers, and Work- 
ers of Cloth were wont to pay to the Rector and Vicar of 
that Pariſh wherein their Family inhabiced, and received 
the Sacrament, the tenth part of their Gain ( by thename 
of Perſonal Tithes) before, or upon the Feaſt of Eaſter, for 
the year then paſt (their Charges being firſt deducted. ) 
Alſo all hired Servants were to pay a tcnh part of their 
Wages, deduCting firſt the charge of their Clothes. But 
theſe Cauſes are now prohibited by the Stature of this King- 
dom, except in ſome caſes and ſome places, in which theſe 
Perſonal Tithes were payable, for the ſpace ci Forty Years 
together before the ſaid Starute came forth, and obſerve, 
that for the proving and juſtifying of the Cauſes, viz. } co 
prove the Gaip z and the tenth parr of the Wages, the De- 
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fendant ( by the ſaid Statute ) is not to take his Oath, or 

to undergo his Examen by virtue of the ſaid Oath, upon 

the Poſicions of the Libel touching the Premiſes, ſo that the 

Plaintiff can have no relief in his Proof by the Defendants 

anſwer, as in other Eccleſiaſtical Cauſes. Bur the Plaintiff 

in theſe caſes oaght to prove his incention touching the 

tenth parc of the Profit, or tenth part of the Wages by ſome 

15. other means. 16. If in any Village or Hamlet, any Chap- 

pel has anciently been founded, and the Rector or Vicar 

in whoſe Pariſh the Village or Hamlet is Scituate, was wont 

formerly to celebrate Divine Service there by himſelf or 

his Curate, if this is denied to be done, there lies an Acti- 

on in that caſe before the Eccleſiaſtical Judge, ( viz) any 

Inhabitant of the ſaid Village, may Sue the Rector or Vicar 

in a Cauſe of SubſtraRion of Divine Service in ſuch a Chap» 

17. pel. 17. In divers parts of this Kingdom, and eſpecially 
Ceats inthe ſome parts of Wales, the Seats of the Church, or rather 
_— the Right of fitting and hearing Divine Service in ſuch a 
Church, belongs to certain particular men, who are Land- 
lords or Owners of Houſes and Dweliings within that Pa- 
Tiſh, and have ſo been time out of mind, ſo that none elſe 
may be permitted to ſir there : If therefore any man in- 
trude himſelf into any of theſe Seats, and diſturb the Lord 
or Owner thereof in his Right of ſitting, and hearing Di- 
vine Service there, or do boaſt himſelf to have an equal 
Right of fitting and hearing there; in this caſe an Aftion 
lics againſt this turbulent perſon, in a Cauſe of diſturbance 
or boaſting of the Right of ſitting in ſuch a Seat, in ſuch a 
Church. Andif the Plaintiff prove his Poſſeſſion or Right 
, of ſitting and hearing Divine Servine in ſuch a Seat, and 
that the Defendant did either diſturb him, or boaſt a Right 
as above: He may obtain Sentence for his Right of ſitting 
there, and his Adverſary is is to be reſtrained from this di- 
ſturbance and boaſting, and is to be condemn'd in Charges 
of Suit. 18. If a ſingle Man ( that is, one unmarried) 
( having treated with the Father of that Woman he intends 
to take to Wife ) and gains his conſent, that he ſhall Marry 
his Daughter, and a promiſe likewiſe of a certain Summ 
of Money with her in Marriage ; but the Marsiage being 
conſummate, the Father refuſes to pay the Summ promiſed 
| 70 | Io 


18. 
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- Or | In thiscaſe the Husband may commence an Action againſt 
pon the Father before the Eccleſiaſtical Judge, in a Cauſe of 
the S$ybſtrattion of a Dowry , in conſideration of Marriage, 
nts | and no ACtion lies at the Common Law ; but it is other- 
tit | wiſe if he promiſe to pay a certain Summ of money down 
the | upon the day, or ſome days after the Marriage; for then 
me | an Action lies at the Common Law. Though many years 


ap- | ſince, ſome Eminent Lawyers of this Kingdom were of O- 
Car ! pinion, that in either of the aforeſaid Caſes, the Cauſe was 
ont | robe commenced before the Eccleſiaſtical Judge ; the rea- 

or | ſon they gave for this their Opinion was, becauſe theſe Pro- 
ttl- | miſes and Stipulations ſeem to be of the ſame nature with a 
any | Matrimonial Contra : And the knowledge and cognizance 


car | of Matrimonial Contracts and Cauſes, belong ſolely to the 

ap* | Eccleſiaſtical Judges, thence they draw this concluſion, 

illy that theſe ſorts of ContraQts ought likewiſe to belong to 

ner the Eccleſiaſtical Judges. 19. And it is generally to be xg. 
Noted, that the Eccleſiaſtical Judges may lawfully proceed 

upon any Cauſe, of which the Canon or Eccleſiaſtical Law 

takes any cognizance to Try and Determine, ſo as the Prin- 

le | cipal or Statute Laws of this Kindom contradid it not, or 

n- fo as no Action or Plea, may be Inftituted or Commenced 

rd | for the ſame matter at the Common Law. This has been 

i- | argued in a Conſultation had between ſome Eminent Per- 

ual | ſons, ( Learned in the Statute Laws of this Kingdom ) and 

on ' certain $kilful Judges and Advocates of the Court of 

ce ' Arches. 20. And laſtly obſerve, that in certain Caſes, 2%: 

14 | one and the ſame Crime may be puniſhed, both in the Spi- 

ht ritual Courts, and at the Common Law, but not after one 

nd and the ſame manner ; for at the Common Law they ſuffer 

nt as to their corporal puniſhment, but in theſe Courts as to 

ng | the health of their Soul. * * There are 0 

Jt- * ther Cauſes 

40 not mentioned in this Set z which are ſpoke of afterwards in #his Books 
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SEU. k. 3+ 
Of the different way of proceeding which Cauſe 


require. 


i. Plenary or Ordinary Cauſes, how defined, and why ſo cal 
led; what manner of proceeding they require. 

2. Which are the Cauſes that require ſuch a manner 0, 
proceeding. | 


3. Summary Cauſes why ſo called. 


| Hp Cauſes in reſpect of their different way of pro 
ceeding are two-fold, Plenary and Summary. J 

1. Plenary Cauſes or Ordinary Cauſes, are thoſe whic| 
require a ſolemn Order in the proceedings, as the conte 
ſtation of Suit; a Term aſligned to propound and invok 
all Ats, &c. a Term to conclude, 2nd a due Form of con 
cluding in that Term, &c. and thence it is, they are callec 
Plenary. ; 

2. What Cauſes theſe are, that require this manner © 
Proceſs, muſt be Jearnt from thoſe, learned in the Civil Law 
however theſe followingGauſes by ancient and dailyPractice 
are found to be PlenaryCauſes, ( viz, ) 

Evcry Teſtamentary buſineſs, and conteſts about Teme- 
rary Adminiſtrations, except in the Prerogative Court. 

Legacy. 

Diffamation or Reproach. 

Divorce or Scparation from Bed and Board. 

Dilapidation. | 

JaCtitation or boaſting of Matrimony. 

SubſtraCtion of Procurations. 

SubſtcaQion of an Annual Penſion. 

< Perjury at the Inſtance of a Party. 

Notorious Simony at the Inſtance of a Party. 

Correction of the meer Office, or voluntarily promoted 

Notorious Ulury at the Inſtance of a Party. 

Injection, or laying violent hands upon a Clergy-mar 
at the Inſtance of a Party. 

Impediment of Marriage. 

{Right about Seats in the Church. And 


All Cauſes of 
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And it is to be particularly obſerved, that if in any of 
theſe Plenary Cauſes, any proceed ſummarily, that is, with- 
out conteſtation of Suit, &c. all the proceedings are imme- 
diately null. 

3. Summary Cauſes are ſach as reſpe& not this Solemn and 
ordinary way of proceeding in Judgment ; but they require 
a Summary and ſhort proceeding, and ( as they term it ) 
abſque ſtrepitu Fudicis, & de ſimplici & plano, And theſe 
Cauſes are all thoſe, whereof the Prerogative Court takes 
Cognizance z for by the Style of that Court, they are all 
called Summary Cauſes. And if any proceeds Plenarily 
in theſe Cauſes, the Proceeding is not nulPd, but more 
valid : If therefore the Proftors doubt which Cauſes are 
Plenary, and which are Summary ; they may proceed Ple- 
narily, although the Cauſe be Summary ; and by that means 
avoid all danger of nulling the proceedings. And thus 
you have had an account of the Precopgnita, or things ne- 
ceſſary to be known and underſtood, before we come to 
ſpeak of the manner and ways of Adminiſtring Juſtice in 
theſe Courts. We ſhall next come to ſpeak of that which 
in the Law is properly called Judicium, of what Perſons 
conſtituted, what Acts are preparatory to it, and what Ac- 
cidents may intervene betwixt thoſe As, and thoſe which 
conſtitute its principal parts, and all this with as much plain- 
neſs and method as is poſlible. 
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Eccleſiaſtical Courts, 
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THE SECOND PART. 


Lon 


CHAP. I 
The manner of preparing for the Adminiſtring of Ju 


ſtice in theſe Courts. 
SECT. I. 
Of that which in the Law is properly called Judicium. 
. What it is, how divided. 
. Of what Perſons conſtituted. 


. What Atts are called Preparatory to it. 
. What Atts are properly ſaid to conſtitute its parts. 


# Fudicium 
guid fit que il- 
dius partes en 
Hat6 traditur 2 
Weſemb. parat, 


+ > MW = 


His word Judicium * as was ſaid bcfore, is a 


| Ff. 4. De Judi- Judging betwixt the Juſt and Unjuſt; or it is ſaid 
iis per tot Al, co be that which determines, and puts an end to 
Clat. prax.fo.3. the Cauſe or Suit, which are indeed the material 


| of Ry parts of it. It is variouſly divided : In reſpe& of the Antece- 
Zione in forma, dent Caule, it is divided into Spiritual and Temporal : 1 - - 
pe 


— — - 
—— 
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ſpe& of the Object, irc may be ſaid to be General, Univer- 
ſal, Special, Publick or Private, Civil or Criminal, Perſo- 
nal, Real or Mixt - In reſpect of the Form, it may be dl- 
vided into Ordinary ( that is Plenary ) or Extraordinary 


| 


| ( that is, Summary.) 
2. The Perſons Conſtituting * this7«dic:um are the Judge *Weſemb.para: 


; fp | . o | lit. ff. de jud. 
( who is ſo called a Fure dicendo, from his determining the A 


Law ) the Plaintiff or Actor ( ſocalled ab agendo, from Act-, 1 
ing, becauſe he firſt provokes the Judge ) the Revs or De- chilian, in 
fendant ( fo called 4 Ke from the matter or thing, for whole prac. c. 22. 
cauſe he is convened.) And likewiſe thoſe Perſons who 
are called Fudicio 4ſſiſtentes, thoſe who aſſiſt in Judgment, 
2s firſt, thoſe who aſſiſt the parties in controverſie ( Sci. ) 
the Advocates ( called the Patrons of the Cauſes) and the 
Proftors. Secondly, Thoſe who afliſt the Judge ( Scil. ) 
Aſſeſſors ( which are fo called becauſe they aſſociate or at- 
tend the Judge : See their Office in Weſembecy ) the Nota- 
taries, Scribes, Actuaries, Apparitors. | 

3. That which ( according to Weſembecy ) is called Pre- 
paratory to Judgment, ( but is no eſſential part of it) is the 


Citation and the mediate parts ( Scil. ) the Proofs made in 


the Cauſe +. But Mynſmger proves the contrary, ( Scil. JT nn 


that the Fz vocatio this calling to Juſtice, or the Citation, 1s7,,.:.- prax. 
to be accounted for the very foundation of the Judicial Or- fos.r.S:&.Sub- 


der, being as it were the Cauſe ſine qua non. ftantia judicii. 
4. The Conſtitutive or Eſſential Parts of this Judicium, 0x fol. 10.Sef. 
. Judicn prepa= 


are Firſt, the Litis Conteſtatio, the conteſting or joining Suit ://.; 
For before the Judgment or Conteſt is begun ( which is not 
before this part of the proceeding cald the Litzs conteſtatio) 

we cannot be ſaid to ask any thing. The Second Part is the 
Sentence, which is the Judges pronunciation upon a Cauſe 
depending betwixt two in controverſie. 


SECT. 
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& if ith. I 


Of the foundation or beginning of this Judicium, 
which 1s the Original Citation. 


. What a Citation ts. 

. What it ought fo contain. 

« The differences of Citations, and by whom obtained. 
4. Tomwhom diretted, andby whom, and how Executed, 
5. How certified. 

6. An Authentical Certificate, what it is, and how made. 


UW NW 


T Que fit, quo- x, Citation , or this _=_ Vocatio, is a Judicial AR, 
may gow" whereby the Defendant by authority of the 
dohos ds. rf? Jucge, ( the Plaintiff requeſting it) is commanded to ap- 
Q& in qua for- pearin order to enter into Suit, at a certain day, in a place 
ma vel ſalem. where Juſtice is Adminiſtred. 
gra _ 2. The Citation ought to contain, Firſt, The name of the 
ditur 3 We. Judge (and his Commiſſion, if he be delegated; ) it an Or- 
femb. in para- dinary Judge, with the ſtile of the Court where he 1s Judge; 
lit. f.tit. dein 2, The name of him who is to he cited. 3. An appointed 
= —— day and place where he muſt appear ; which day ought ei- 
"o bh Swat. ther to be expreſs'd, particularly tro be ſuch a day of the 
aureoc. deci- Week,or Month, &c. orelfe only tl:e next Court day ( or 
Fat. Socinus de longer ) from the date of the Citation, in which the Judge 
cttat, art. 20. fits to Adminiſter Juſtice: The time of appearance ought 
—_ ne ma to be more or leſs, according to the diſtance of the place 
Weſonb, __ where they live. 4. The Cauſe for which the Suit is to be 
rat. inCod. þ,t, Commenced. 5. The name of the Party at whoſe inſtance 
per "tot. Mynſ. the Citation is obtained. Theſe words may alſo be added, 
06/.75.Cent. 1. ( $cil, ) if the ſaid day be a Court day, or otherwiſe, the 
next Court day following, in which the Judge happens to fit 
to Adminiſter Juſtice. The reaſon of this is, leaſt that day 
of the Month ſo particulariz'd in the Citation, ſhould hap- 
pen to be a Holy-day, which (as was ſaid before) is no day 
for Adminiſtring Juſtice. 
3. As to the differences of Citations, they are ſuch as 
contain either a peremptory command to appear, or elſe 
are Mandatory and Inhibitory, where the Defendant is not 


only 


_— 
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only warned to appear ; but the Judge before whom the 


Caule lately depended, is forbid to proceed any further : 


Or elſe they are Mandatory and Intimatory z As where Ex- 
ecutors of Wills do not only Cite all the next of Kin to 
appear and ſee the Wills proved, but do intimate to them, 
that if they appear not, they intend to proceed, &c. Like- 
wiſe Citations (in reſpe& of their end ) may be ſaid to be, 
either general ( as where the Defendant is Cited to attend 


the whole Cauſe and Order of proceedings) or ſpecial (as 


where the Defendant is only Cited to do, or perform ſome 
particular ACt to be done in the proceedings, &c. ) Alſoin 
reſpect of its form or manner of Execution, a Citation 
may be faid to be publick, ( that is, that which is Executed 
by a publick Edit in the Church, &c.) or elſe Private, 
( which is either verbally Executed upon the Defendants 
Perſon, or by notice thereof left at his houſe) or laſtly, a Ct- 
tation may likewiſe in this reſpect be ſaid to be rea], being 
Executed upon the Goods, as in Maritime Cauſes, &c. 
"The Original Citations, ( which are only Mandatory or 


- | Intimatory, ec.) way be obtained by the Plaintiff himſelf, 
 orany Sollicitor he employs to go to the Court in his name, 


the other which we diſtinguiſh by the name of Inhibitory 
Citations, ( being for the moſt part, iſſued forth upon De- 
finitive Sentences, or other grievances done to the party 
complaining, by the inferiour Judges who are called thoſe 
from whom it is appealed )) are obtained ( with much eaſe ) 
of the Judges of the Arches and Audience, by the Party 
concerned, or his Proctor, who carry the Citation and In- 
hibition ( ready drawn in writing, and fit for the Seal) 80 
the Judge, the Seal of whoſe Office they having requeſted, 
is immediately put to them. Ir is apparent that formerly 
( for the ſpace of a hundred years, as appears by the Re- 
cords of the Court of the Arches ) all Citations and Inhibi- 
tions were wont to be drawn by the Proctors, and not by 
the Apparitors, Sollicitors, and other unskilful Perſons, as 
is too frequent in the ſaid Courts of-the Arches, to their 
great diſgrace, and ofcentimes to the prejudice of the Par- 
ties in Suit, 

4. Theſe Citations are uſually direfted to all ReCtors, 


Vicars, ( as Mr: Clarke ſays) Chaplains, Curates, _ 
an 
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and literate perſons whatſoever, or whereſoever conſtitu- 
ted, throughout the Province of Canterbury, or they may 
be directed to any one ( or more ) particular perſons ( who 
muſt be named in the Citation ) giving him or them power 
to execute the ſame : So that every literate perſon, who 
can read any thing that is Written or Printed, ( though he 
underſtand not the Latin Tongue ) may be accounted a fit 
Mandatory to execute the ſaid Mandate; in doing of which | 
he ought to obſerve this : ( Sel.) He ought to ſhew the 
Party Cited his Letters Mandatory , under the common ' 
Seal of the Judge, and by vertue thereof, he ought to 
Cite the Defendant, to appear in ſuch a place, and at ſuch 
a day (as mentioned in the Mandate) and before ſuch a 
Judge, to anſwer ſuch a Plaintiff (naming him) ina Cauſe | 
of, &c. Andif the Party Cited, requeſt a Copy of this Cl- 
tation, the Mandatory ought to give him a Copy, and re- 
ceive only Sixpence for that Copy, if it be an ordinary or 
uſual Citation, that is to ſay, if he be to anſwer in a Cauſe 
of SubſtraCtion of Tithes, Diffamation or Legacy, &c. But 
if it be an extraordinary Citation, containing an Inhibition, 
or Intimation, and much in length; then he may ask 
T welvepence for the Copy of it if he will. Mr. Clerk ſure, 
does not intend, that ſuch a Mandatory as he ſpeaks of, 
ſhould Execute an Inhibition : IF he does, it is a thing not 
reaſonably praftiſed ; for one of our Learned*ſt Notaries 
ſeems to have Learning little enough, to read over the Con- 
tents of an Inhibition ( to the Judge or Regiſter on whom 
It is to be Executed) and to explain their Ars Notariata 
Grammatically. _ 

5- The Mandatory ought to be perſonally in Court be- 
fore the Judge, to certifie and make Oath, how, and in 
what manner the Defendant was Cited ; or elſe the Manda- 
tory, or the Plaintiff himſelf ovght to certifie his Proctor 
before the day of appearance, the name of him who Exe- 


| cuted the Citation, and the day and place in which he Ct- 


ted the Defendant, that ſo the Plaintiffs Proctor may draw 
an Authentical Certificate thereupon, In ſome Courts, If a 
Mandatory (who is known to be a perſon of Credit) writes 
a Certificate to the aforeſaid purpoſe, it}is good without an 


6. This 


 Authentical Certifcate, 
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6, This Authentical Certificate is a kind of ſolemn wri- 
ting, drawn or confirm*d by ſome publick authority, and 
ought chiefly ro contain the name of the Mandatory, and 
therein 1s direCcted to the Judge with his wonted Style ; 
likewiſe the day and the place in which the Defendant 
was Cited, and the cauſes of his appearance; In Teſtimo- 
ny whereof, ſome Authentical Seal ought to be pur to ir, 
( viz.) of ſome Arch-deacons, Officials, Commillaries, or 
Rural Dean's Seal : To all which Certificates in all Cauſes, 


' ſince the Memory of Man ( by the Style of theſe Courts ) 


there was as much Credit given, as if the Mandatory had 
perſonally made Oath of che Execution thereof, See L:ind- 


' wood, Conſt. Othob. $. De ſrillis autent, & cuſtod. eorum. 


But the Party grieved by this Certificate, (if it prove fifti- 
tious and falſe ) may object againſt, and oppoſe it by way 
of Appeal : And they, who ſer their Authentical Seal to it, 
ought to undergo the Penalty contained in the Conſtitution 
of Othobon. F. Que littere falſe dicuntur, & pena eorum qui 
eiſdem uti preſumunt : See the gloſs upon the words, h«- 
jus Scripture pena falſarits debita, &c. Andit is to be ob- 
ſerved, that the Arch-deacon, Official, Rural Dean, &c. 
who ſet their Seal to the ſaid Certificate, ought to Certifie 
that they pur it to at the ſpecial inſtigation and requeſt of 
the Mandatory, or elſe it avails not, this has been objected 
and with ſucceſs, 


CHAP. IL 


Of Proftors and their Office in bringing in theſe Citations. 
SEC IH L 
Their Manner of Conſtitution- 


1. What a Proftor 1s. | 
2: Their ſoveral Ways of Conſtitution defined and ſhewn. 


The 
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He next thing conſiderable in order, ſeems to be the 

Profor, his Power and Office, &c. ſecing no Cita- 

* Fide Pricur« tion, though Executed can be brought into Court, but by 

8 +a gas the Proctor, nor any notice taken of it, unleſs Exhibited 

Umm. diſput. by him. Therefore among the ſeveral divitions of Proctors 

3. th. 1.n. 2. ( in reſpect of their Offices) we ſhall only, make uſe of 

Fac. Bouric. a? that definition beſt fitting our purpoſe, and in this place 

Officio Advocar - {py oryrator Fudicialis a Judicial Proftor * which is in- 

nd as -_ oy tended ; ( that 1s) he who manages any ones coxcern in a 

7ub. eodem n. x, Court of Judicature, by the ſpecial Mandate of his Client. 

Weſemb. ff, d& The diviſion of Judicial Protors, See in Mynſe, Inſt. de 
Proc. n. I, 2. Afttian, F. 10. 

+ Quad for- 2+ A Proctor is conſtituted either by Proxy, + or apud 

mam 0 mate- ata Curie, or before a Notary Publick, and Witneſſes. A 

riam conftitn- Proxy (which Weſembecy ranks in the number of Extra-judi- 

#2onts vide We" 51 conſtitutions; as alſo the other before a Notary Pub- 

—_— lick) is a Power or Mandate given to the Proctor by his 

& 6. per ror. Client to appear for him, and to do all things for him which 

Mynſ.0bſ.45.1. he might poſſibly do, if he were perſonally there himſelf, 

bec tit. Maran- jth power to ſubſtitute another in his ſtead, fo often as 

_ a9 he ſhall be abſent upon urgent occaſions. And that it 

= 4m oe may be valid and authentick, it ought to contain the name 

& Spec. in tit. of the Party conſtituting, the name of the Proctor conſti- 

de procur. See. tuted ; alſo againſt whom, in what Cauſe, before what 

rations form. Judge, and to what Acts he is conſtituted ( viz.) to a, 

aye 05" offer, or receive a Libel, to except, conteſt Suit, produce 

obſerv.1.7.c.26, Witneſſes, hear Sentence, &c. in which reſpect theſe Man- 

Chilia in prac. dates or Proxies may be ſaid to be either General. ( giving 

12. Ns 2. fall Power to proſecute the whole Cauſe while it is con- 

troverſie) or Special ( which gives power only to do or 

rform ſome particular Act, &c.) and this Mandate, that 

it may be Authentick, muſt be Sealed in the ſame form, as 

Authentick Certificates ( before mentioned ) are Sealed ; 

of which ſee Lindwood ; Conſtitutio Othohoni C. de Officio pro- 

curatorum : Theſe Mandates ought likewiſe to make men- 

tion, that they are ready to confirm whatſoever their ſaid 

ProRor ſhall do inthe Premiſes. - Another ſort of Extraju- 

dicial Conſtitutions is that which is made before a Notary 

Publick, who draws up a publick Inſtrument — 

all 
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and exhibit it into Court ; and likewiſe a Proctor 1s conſti- 
the tuted before two or more Witneſſes, who give their Teſti- 
ita- ' mony concerning this Conſtitution of the Proftor. A Pro» 
by tor is only then ſaid to be properly Conſtituted Judicially, 
ted when the party conſtiruting is preſent in Court, and makes 
ors choice of his Proctor before the Judge, and confirms his Per- 
' of | ſon, and promiſes to ratifie whatſoever his ſaid Proctor 
ce | ſhall at or do, ( which EleCtion he deſires may be put into 
in- | the Court Act ) or when he, or ſome in his name, offer to 
na | the Judge a Letter, or other Writing, which makes appear 
nt, | whom he makes choice of for a Proctor ; the contents of 
de \ which is to be inſerted in the Acts of the Court. Mr. Clerke 
ſeems to reckon a Conſtitution before a Notary Publick to 
pd bea Judicial Conſtituting of a ProCtor, but the miſtake will 
A eaſily appear by Weſembecy ff. T. De Procurator. 
di- 
1b- TECT.: > 


ch How, and when ProQtors may be Subſtituted. 


43S ' 1. What a Subſtitution ts, and the ſeveral kinds of it ? 
Ie 2. When a Proftor may Subſtitute another in his ſtead in 
any Cauſe. 


4 \ Subſtirution is the putting any one in his ſtead, giving 
. Power to Act in his abſence. There are ſeveral ſorts 
of Subſtitutions, ſome are Teſtimentary ( which are like- 


us wiſe either General or Special ) others Pupillary ; others 

'S ' ſuch as are made by the Officers or Aſſiſtants in Courts of 

= Controverlie, which agrees properly with the Definition 
here mentioned. 

v4 | 2. And though a Proctor has power given by his Proxy 


” to Subſtitute any other in the Cauſe, ſo often as he ſhall be 
| abſent from the Court ; yet he cannot Subſtitute any Pro- 
| tor before the conteſting of Suit called the L:iris Conteſt atio, 
| becauſe he isnor (till then ) either Lord of the Suit or Con- 
troverſie, nor can it ( properly ) be calleda Suit : But after 
this Litis Conteſtatio, or conteſting of Suit, all things what- 
YT | ſoeveratted or done by the Subſtituted Proctor are valid, 
d |) | 4 


| 


[ 


. 
= : y | 
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7 and good in Lay, as if done by the Original Proctor, We- 
ſemb. ubi $. 
SE ©'0 2: 


When a ProQor is ſaid to ceaſe to be ProCtor in a 
Caulſc, and when not. 


He General Rule is, VUnumquoague difſolvi eodem modo 

quo Colligatum eſt ;, every Thing ought to be diſlolv'd 

after the ſame manner, (that is) by the ſame power it re- 

ceived its Being ; ſo that a Proctor ( being conſtituted by 

mutual conſent ) may likewiſe be releaſed after the ſame 

manner. But this General Rule admits of ſeveral limita- 

tions, though before the Suit is conteſted, ( in which ſtate 

the Civilians term the buſineſs to be, ts res integra) the 

*#.7.depro- Proctor may be revoked * or changed : The ſeveral Cauſes 
c«r.Zouch. Ele- of Revocation are at large Enumerated by Weſemb. Like- 
=_ m_ wiſe the Client dying before the Suit is conteſted, though 
= Set _ the Proctor has exhibited his Proxy, and accepted the Libel, 
Car. &c. Yet he needs not furcher defend the Suit, but may 
Aint. Inſt. Jet his Adverſary call the Executors or Adminiſtrators of his 
F.de Mand. Deceaſed Client, and begin Suit anew, if any Action lie 
Set. Rectee againſt them for thar fact, bur ir is otherwiſe, if the matter 
ceaſes to be zntegra or whole, that is, if Suit has been con- 

teſted. And on the contrary, if the ProRor dies after Suit 

F Ranch. ad 1s conteſted, the Mandate is abſolutely revoked, + though 
Guid. papam the Subſtitution made by that Proctor, after the Suit ſo con- 
hs teſted, is not abſolutely revoked by the Death of the party 
Subſtituting. Alſo the Proxy is faid to be revoked when 

the Inſtance 1s ended, ( v:z.) Sentence being given in a 

Cauſe, and a proteſtation of an Appeal being interpoſed, 

* Weſemb. ubi * nor can the Proctors Att or Do any thing on either party, 
S. Berlachin, except they exhibit their Proxy for their Client anew. after 
_—_ _ /. he Sentence is laid, which often happens when the Proctor 
Lars. verbjs qui APPEaling, comes before the Judge ( from whom he ap- 
eam item vers Peals) and alledges that he has ſv appealed, and deſires 


bis 234, diſmiſſion, cc. or when the party appellant, who got the 


Cauſe, comes and demands Sentence ro be put in Execu- 
L10N, 


Il. 


Wes 


ſence of the ProQor who appealed, Act and do all things, 
; as 1f It had not been appealed ar all: For the Proctor of #7. 


ee... 
» 
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tion. And though the Appellate do obtain Szntence of remiſ- 
ſion, and do preſent this Lerter of remiſſion to the Judge 
from whom it was appealed; yet he can do nothing in the 
preſence of his Adverſaries Proftor, but mult call the prin- 
cipal party by new Proceſs, in like manner whether it is ap- 
pealed or not : Afcer Sentence is given, the Party who got 
the Sentence, muſt call the Adverſe Party by way of Proceſs, 
to ſee the Sentence put in Execution, and both of them mult 
Conſtitute their ProCtors as at firſt. 

Fut if the principal Party die after the Suit has been 
conteſted by the ProQors, the Proftor of that party ſo 
dying, ( whether Plaintift or Defendant ) is ( by the Con- 
teſtation of Suit, res nimirum deſinens eſſe integra, as the Civil 


| Lawcalls it ) made Lord of the Suit, * and may proſecute * Zouch. Elem, 


Zur. prud. þ. $5. 


| and defend the Suit, and do all things which ought to have / —_ 
; been done, if the principal Party had been alive; and like- ER, 
: wiſeobtain a Definitive Sentence, but we muſt diſtinguiſh : 


betwixt Real and Perſonal Actions ; for all Ations that are 


Perſonal + do die with the Perſon, Such as are ACtions or + mf, Se. 1 


Cauſes for Diffamation or Matrimonial and ſuch like : But ovun. de Suce | 
in Real ACtions which any way reſpect the Goods, or the ceſ, Mhnſ.Gras | 
Right any one pretends to a Perſonal Eſtate, &c. then what 
is aboveſaid takes place. Likewiſe if any Appeal from { 


- any pretended grievance which they ſuffer in the Proceed- 


ings before the Definitive Sentence, and the Judge to 
whom It was appealed, pronounceth that it was unjuſtly 
appealed, and therenpon remits the Cauſe back to the 


; Judge, from whom it was ſo appealed, and the party Ap- 


pellate, Exhibits the Letters Remiſſary before the Judge, 
from whom, &c. and makes requeſt that they may proceed 
* according to the former AQts, and in the ſame ſtate in # Gaj1.1. x.0b/; 


Which the Cauſe was, at the time of the Appeal in this 109. ». 3,4, 5, 


Caſe, the Proctor of the party Appellate, may in the pre- = "Pu = 
n. 3 9. verbo nifs 


the Appealing party, ( nor of the other party ſure ) does 


| Not ceaſe tobe Proctor; if the Appeal be made from ſome 
grievances commitred afcer the conteſting of Suit, but bc- 


fore the Sentence, ſeeing the Procurato:y Mandate is of 


force until the Definitive Sentence. And thence it pens. 
| | C That 
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tMar the party Appellate needs not ( in this ſort of Remiſ- 
ſion) call the principal party who appealed, to ſee further 
proceedings as above. 

Having now conſidered this Animal ( called a Proctor) 
jn his Original State, and thoſe other adventitious cIrcum- 
ſtances he may perchance fall under; ler us now proceed 
to the Hoc age, the buſineſs he is to do, with 1ts manner 
and form. | 


TE-Q'E- 45 


The manner of bringing Citations into Court by a 
Proctor. 


i. How the Citation s Exhibited by the Prottor, 

2. The Party to be Cited not being found, how muſt it be 
certified, 

3. The Citation Viis & Modis defined, how obtained, hon 
executed, and hw certified and brought into Court, 


Aving preſuppoſed the Proftor to be Conſtituted in 
1 4 ſome of thoſe forms aforementioned, we are to cone 
der his manner of appearing in Court. Firſt, Therefore 
the Proctor of the Plaintiff 1n that day, on which the De- 
fendant is ſummoned to appear, is to exhibit his Proxy 
for his Client, &c, and brings into Court the Original 
Citation. 

2. Now this Citation beiag a perſonal Citation, ( that 1s 
to ſay ) ſucha one as could not be Executed, unleſs upor 
the proper Perſon of the Defendant, and the Party ſo to 
be Cited, having perhaps abſconded himſelf, that he can: 
not be met with : In this caſe the ProCtor ought to alledy 
it, and ſhew the Mandatories Certificate purſuant to uct 
his Alledgment ; and thereupon he ought to Petition, that 
the Defendant may be Cited perſonally to appear ( if he car 
{o Cited) to anſwer the contents of the former Citation, 
and if not perſonally, then by any other ways and means 
ſo as the Pars Rea, or Party to be Cited, may come tc 
tlie knowledge thereof, and this is it which is called _ 

vi 
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w1is & modis, or Citatio Publica, a Publick Citation, being 
it is Exccuted either by Publick Edict, (a Copy thereof 
being affixt to the Doors of the Houſe where the Defen- 
Or) dant dwells, or the Doors of the Church, within whoſe 
IM-| Pariſh he Inhabits) or (as my Author cells me) by Publi- 
ced cation in the Church, in time of Divine Service; or per 
nerj Campanan the Tolling of a Bel}, or per Tubam the ſounding 
' of a Trumpet, & vexilli ereftionem the ercting of a Ban- 
| ner. This being done, a Certificate muſt be made of the 
| Premiſes, and the Citation brought into Court, ( as is even 
' now mentiond) and if the party Cited appear not, the 
y a. Plaintiffs Proctor mult accuſe his Contumacy, ( he being 
firſt three times called by the Crier of the Court) and in 
penalty of ſuch his Contumacy, he mult requeſt, that he 
may be Excommunicate. 


t be RY gt Lt >; 
7 | 
CHAP. UL 
t Of Excommunications. 
__ | 
fore CET 2 
[ Je- 
Oxy i. What an Excommunication 1s, and the ſeveral ſorts of it. 
inal 2, How obtained, and azainſt whom, and in what caſes. 


2 How denounced. 

t is : 

pol! T\ls poſlible, many things may intervene before the par- 
Bo ties appear face to face in Court, one reaſon may 
i 4 be the Defendants obſtinacy in not appearing ; ſo that the 
e 4 only remedy the Plaintiff has in theſe Courts in ſuch a caſe, 
un is by way of Excommunication ; which we ſhall conſider in 
Mat all reſpects. | 

Cl 1. AnExcommunication in General, is a Power or Au- 


ton, thority inveſted in the Church, * which ſecludes thoſe on * / +4. 


ant whom it is inflicted, from having, or maintaining any Com- /” 
l '0. munion or Society with thoſe who are Members of the / 
yu” Gburch ; and this is two fold, the one is the major or great- ex-. 
Vi 'S 4 E&[ ca --: 
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er Excommunicatior, which ſeparates thoſe on whom 1t is 

inflicted, not only from the myſtical Body of the Chuich, 

and from Spiritual Communion, or receiving the Sacra- 

ments, as well Actvely as Paſlively, ( that is, that they 

may neither reccive them themſelves, nor adminiſter them 

to others ) but alſo from the Society of the faithful, as well , 
in Human as Divine Aﬀairs. The other ſort of Excommu- 

nication is called the minor or leſſer Excommunication, 

being that which ſeparates only from the Paſſive communi- 

on of the Sacraments ( that is, the receiving of them ) but | 
does not forbid the Adminaiſtring of them ; and both theſe | 
are inflicted either by the Law, or ſome Canon, or ſome 

general or particular Synod, ( which is perpetual , and 

thoſe who commir thoſe Crimes for which this penalty is ſo 
afflicted, are ſaid to be Excommunicated #pſo fatto; of 

which ſee Lindwood, de Sententia Excommun. C.ult. gloſs.ult.) 

or ſecondly, Theſe ſorts of Excommunications may be in- 
Aicted by the Sentence of a Judge, when, and as he ſees | 
occaſion to puniſh the Contemners of Eccleſiaſtical Jurif- | 
diction. * 

2, Theſe Excommunications to be inflicted upon thoſe 
who are contumaceous in not appearing, &c. are obtained 
by the ProCtors Peticion to the Judge. For the. Citation | 
( either perſonal, or viis & meodis)) being duly executed, 
and brought into Court 2s 1s before directed, and the par- 
ty Cited being ſo propounded contumaceous, and decreed | 
Excommunicate ; the Plaintiffs Proctor offers a Schedule of 
the Excommunication to the Judge, who-reads it ; if he be 
in Holy Orders, if not, then ic is given to one who is in. 
Holy Orders, who is conſtituted to this purpoſe by the | 
Judge : This Schedule being read, ir is left in the hands of 
the Regiſter, who makes the Excommunication thereupon. 
But the Letters of Excommunicatiion, ought not to paſs 
under the Office Seal ; at leaſt, they ought not to be deli- 
vered out of the Office that ſame day, in which the Sen- 
tence of Excommunication was pronounced; for the party 
Cited has a whole day allowed him for his appearance, fo 
that if he appear ia any time of the day ( though after the 
Court) in which he was Cited to appear, and does con- 

| ſtitute his Pro&or ( who in that ſame day exhibits w_ the 
egl- 


ou 


| 
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' is Regiſters 'Office an Authentick Certificate for the Defen- 
ch, dant) he ought to be abſolved from the ſaid ſentence of 
ra Excommunication without paying contumacy Fees, ( pay- 
ey ing only Sixpence for the Act, and for reading the Sche- 
2m. duleof the Excommunication ) and this appearance ( whe- 
ther by himſelf or his Proctor ) being in that ſame day, is 
u- by the Style of the Court called a good appearance. As 
mn, for thoſe who are liable to this ſort of penalty, they are 
1i- not only ſuch as are before hinted at ( Sci. ) ſuch as de- 
ut | ſpiſe and contemn the Eccleſiaſtical Juriſdition in not ap- 
pearing, &c. ( whether Witneſſes or others ) but likewiſe 
me all thoſe who are ſaid to incur the penalty pſo fatto : In 
nd thoſe caſes enumerated by Dr. Lindwood, de Sent, Excom- Lind. de In- 
ſo anunicationts C. ult. gloſs. upon the words Carndelis accenſis Toma ers. 
of | and in eſpecial manner, alt thoſe who are converſant, or 5,4 fs 
t.) hold any Communion with an Excommunicate Perſon. doque verb. ma- 
n- And to this end ( not only by the Laws,of the Land, but c#/an. 
es ( by antient and modern praCtice ) it is provided, that eve- 
f- ry Excommunicate perſon be publickly denounced Excom- 
| municate in the time of the Divine Service , Celebrated 
ſe | within the Pariſh Church where he lives, whiles the great- 
ed |, eſt part of the multitude is preſent, that ſo by this means 
2n | Not only the Excommunicate perſon himſelf, but likewiſe 
d, all other the Pariſhioners of that Pariſh may have notice 
r- thereof; ſo as that they may have no converſation with 
:d them after they are ſo Excommunicated, unleſs. it be with 
of deſign of reconciling them to the Church, or in order to 
ze Procure them their Letters of Abſolution : And theſe Per- 
in {ons being otherwiſe converſant with them, are convi& and 
1e Excommunicate #pſo fat, and as ſuch are to be denoun- 
of | ced, * and pennance enjoined them before they are Abſol- * They muſt be 
n, - ved with Condemnation of Expences. Let all People Cited fr#. 
{ therefore obſerve thus much, that this Sentence of Excom- —— 4 
j- munication, is not a thing of ſo light a value, as many Trans 
2- | ſuppoſe them; becauſe not only by the Eccleſiaſtical Law Rite. See how 
| ( appproved by the Laws of this Realm )) the Eccleſiaſtical many ways it is 
ſo Judge may proceed againſt them, and thoſe who are con- /ai4#o be deſpi- 
1ie Verlant with them as above ; but alſo if they ſtand Excom- ſed, ps boſs. 
n- | Municate for the ſpace of twelve Months after the Excom- yg, OY 
J munication is denonnced ; the Eccleſiaſtical Judge may pro- 
t- | C 3 ax 
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er Excommunicatior, which ſeparates thoſe on whom it is 
inflicted, not only from the myſtical Body of the Chuich, 
and from Spiritual Communion, or receiving the Sacra- 
ments, as well Actively as Paſlively, ( that is, that they 
may neither receive them themſelves, nor adminiſter them 
to others ) but alſo from the Society of the faithful, as well , 
in Human as Divine Aﬀairs. The other ſort of Excommu- 
nication is called the minor or leſſer Excommunication, 
being that which ſeparates only from the Paſſive communi- 
on of the Sacraments ( that is, the receiving of them ) but | 
does not forbid the Adminiſtring of them ; and both theſe 
are inflicted either by the Law, or ſome Canon, or ſome 
general or particular Synod, ( which is perpetual, and 
thoſe who commit thoſe Crimes for which this penalty is {0 
afflicted, are faid to be Excommunicated #pſo fatto; of 
which ſee Lindwood, de Sententia Excommun. C.ult. gloſs. ult.) 
or ſecondly, Theſe ſorts of Excommunications may be in- | 
Aicted by the Sentence of a Judge, when, and as he ſees | 
occaſion to puniſh the Contemners of Eccleſiaſtical Juriſ- 
diction. * | 

2, Theſe Excommunications to be inflicted upon thoſe 
who are contumaceous in not appearing, &c. are obtained 
by the Proctors Peticion to the Judge. For the Citation | 
( cither perſonal, or viis & modis)) being duly executed, 
and brought into Court as 1s before directed, and the par- 
ty Cited being ſo propounded contumaceous, and decreed 
Excommunicate ; the Plaintiffs Proctor offers a Schedule of 
the Excommunication to the Judge, who-reads it ; if he be 
in Holy Orders, if not, then it is given to one who is in 
Holy Orders, who is conſtitated to this purpoſe by the | 
Judge : This Schedule being read, it is left in the hands of : 
the Regiſter, who makes the Excommunication thereupon. 
Bot the Letters of Excommunication, ought not to paſs 
under the Office Seal ; at leaſt, they ought not to be deli- 
vered out of the Office that ſame day, in which the Sen- | 
tence of Excommunication was pronounced; for the party 
Cited has a whole day allowed him for his appearance, fo 
that if he appear ia any time of the day ( though after the 
Court in which he was Cited to appear, and does con- 
j ſtitute his ProRor ( who in that ſame day exhibits mw rhe 
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Regiſters Office an Authentick Certificate for the Defen- 
dant ) he ought to be abſolved from the ſaid ſentence of 
Excommunication without paying contumacy Fees, ( pay- 
ing only Sixpence for the Act, and for reading the Sche- 
dule of the Excommunication ) and this appearance ( whe- 
ther by himſelf or his Proctor ) being in that ſame day, is 
by the Style of the Court called a good appearance. As 
for thoſe who are liable to this ſort of penalty, they are 
not only ſuch as are before hinted at ( Sczl. ) ſuch as de- 


| ſþiſe and contemn the Eccleſiaſtical Juriſdiftion in not a 
| pearing, &c. ( whether Witneſſes or others ) but likewiſe 


all thoſe who are ſaid to incur the penalty ipſo fatto : In 
thoſe caſes enumerated by Dr. Zindwood, de Sent, Excom- 
municationis C, ult. gloſs. upon the words Candelis accenſis ; 


Lind. de TIm- 
mun. Eccleſ.c. 
Seculi princip, 


and in eſpecial manner, alt thoſe who are converſant, or $5, 4. Tn 


hold any Communion with an Excommunicate Perſon. doque verb. ma- 
And to this end ( not only by the Laws,of the Land, but c/an. 

; by antient and modern practice) it 1s provided, that eve- 
' Ty Excommunicate perſon be publickly denounced Excom- 


municate in the time of the Divine Service, Celebrated 
within the Pariſh Church where he lives, whiles the great- 
eſt part of the multitude is preſent, that ſo by this means 


\ not only the Excommunicate perſon himſelf, but likewiſe 


all other the Pariſhioners of that Pariſh may have notice 
thereof; ſo as that they may have no converſation with 
them after they are ſo Excommunicated, unleſs. it be with 
deſign of reconciling them to the Church, or in order to 
procure them their Letters of Abſolution : And theſe Per- 
ſons being otherwiſe converſant with them, are convi& and 
Excommunicate #p/o fatt, and as ſuch are to be denoun- 


ced, * and pennance enjoined them before they are Abſol- * They muſt be 
Cited fir8. 
Lind.ubi ſupra 
munication, is not a thing of ſo light a value, as many 6 SG 
ſuppoſe them ; becauſe not only by the Eccleſiaſtical Law Rite. See how 
( appproved by the Laws of this Realm) the Eccleſiaſtical many ways it is | 


. _ ſaid tobe deſpi- 
Judge may proceed againſt them, and thoſe who are con ſed, de ſent. ex 


COMM, C: I gloſs. 


ved with Condemnation of Expences. Let all People 
therefore obſerve thus much, that this Sentence of Excom- 


veriant with them as above ; but alſo if they ſtand Excom- 


; municate for the ſpace of twelve Months after the Excom- 


munication is denonnced ; the Eccleſiaſtical Judge may pro- 
C 3 <ax 
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* Lird. de he- ceed 2gainſt them in a Cauſe of notorious hereſie. * Nei- 


Fer. c, finaliter ther have theſe Fxcommunicate perſons any bench of 


Be. ad be& \e Laws of the Land ( either Spiritual or Municipal ) 
Fer ſuſpe8i more than thoſe men who are called Bannatz:, or Out- | 
werb. Originis. lawed. Many o'her penalties are inflicted upon them 
Je. An. ſup- by the Eccletiaſtical Law , for they are not only ſeclu- 
gunto cecretal. £4 from the ſoci:ty of men whillt alive, but when they 


cox ga are dead too, being forbid Burial either in Church or 


verſus finem de Church-yard. 
ber. deher. 1.2. +4. The Letters of Excommunication being ready under | 
me uny.c. the Judges Seal as afore-mentioned, the Plaintiff, or other | 
per Arch. e.g Perſon concerned, muſt ſend the ſame to the ReQor, Vi- | 
car or Curate of the Pariſh, to which the Excommunicate 

Perſon belongs, with orders to publiſh the ſame, 1n time 

of Divine Service upon ſome Holy-day or Lords day. The 

which being pronounced, the Rector, Vicar, Curate, or 0- 

ther Prieſt who dtnounced the ſame, ought to make Cer- 

tificate of ſuch Publication, either Perſonally, or by his 

Letter , or by his Certificate annexed to the ſame, con- 

taining the Name and Sir-name of him who denounced 

them, the day and place where they were publiſhed ; then 

they ought to be delivered to the party at whoſe inſtance 

they were obtained, and ought to be certified in due time. 

In order whereunto likewiſe the Parties who take out theſe 

Letters of Excommunication, on2ht to take care that they 

be delivered to the Redcor, Vicar or Curate aforeſaid, a 

day before that Lords-day or Fcftival, in which they would 

have them denounced, or at leaſt that ſame day before 

Morning or Evening Prayers, that ſo he may read them, 

and do what belongs ro his Office. And in this caſe, the Re- 

tor, &c. ( having ſuch timely notice for the publiſhing of 

theſe Letters of E:xcommunication as aforeſaid ) ought to | 

take care that they be publiſhed without delay, and being 

ſo publiſhed, that they be delivered and certified as above z 

for if they neglect ſo to do, they are to be puniſhed ( by 

ſuſpenſion from their Office ) by the Judge who ſends forth 

theſe Letters of Excommunication. For they ought to 

remember that they are ſtridly commanded by the ſaid | 

Letters of Excommunication, not only to publiſh the ſame 

forthwith , but alſo to certifie the Judge, who _ 

TNeM 


ad IR. ne. MS. gat. AD. a BE Gin a Yi ard Bite gd as Bk. 


PART. II. 


© ————— 


bf Eccleſiaſtical Courts. 


39 


tem concerning the day, the manner and form wherein 


they publifked them. 
SEG I» 2. 


The manner of proceeding againſt Excommunicate 
Perſons, 


1. Thoſe who ſtand obſtinately Excommunicate until the for- 
tieth day, and ſeek not for Abſolution until then : How 
they are proceeded againſt. 

2. Thoſe who having been formerly avſolved from the Sen- 
tence of Excommunication, if they incur the like a7ain, 
how they may be puniſhed. 

3, What the Letters of Significavit for Arreſting an Ex- 
communicate Perſon are, how, and when obtained ; and 
how the Writ is obtained upon them. | 


N theſe days, the Malice and Contempt men bear to- 
wards the Eccleſiaſtical Juriſdiction 1s ſo great , that 

( out of areſoJution to protra@ Suir ) they ſtand Excom- 
muaicate ſometimes thirty, ſometimes thirty eight or thir- 
ty nine days, and then on the fortieth day (to avoid Im- 
priſonment by the Kings Writ, de Excommunicato Capiendoy 
and the expences of Suit they are liable to upon that oc- 
caſion, being drawn to it by no remorſe of Conſcience) 
they come and deſire their Abſolution ; boaſting that they 
can have their Abfolution before forty days be elapſed, 
paying only Contumacy Fees : Therefore to avoid the 
evil, the Eccleſiaſtical Judges may if they pleaſe, proceed 
( of their meer office, or at the promotion of the party, 
who ſuffers by retarding the' Suit ) againſt theſe Excom- 


municate Perſons, and contemners of Eccleſiaſtical Juriſ- }. 


diction, and unleſs they produce ſufficient and concluſive 


reaſons for their ſtanding ſo long Excommunicate ( viz. 


becauſe they were beyond Seas, or in ſome remote parts 
of the Kingdom at ſuch time as the Excommunication was 
denounced, and for at leaſt thirty days after ) they may 


be enjoined Pennance, and m_ be condemm'd 1n expen- 
| 4 Ces 


— 
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ces made in that behalf, beſides the Contumacy Fees; and 
by thiz means they will be detcrr?4 from ſuch an audacious 
Contempt for the future ; and then the Poets words may be 


fitly applied to them, 


Oderunt peccare, mali formidine -fane 
non Vvirtittis amore. 


by this means alſo, Suits will be much abbreviated , of | 


whoſe tediouſneſs there is too general a complaint : For if 
the Defendant ſhould be Excommunicate as aforeſaid, before 
he appear by himſelf, or his PreCftor to anſwer in any 
Cauſe, or it vcing Cited to anſwer perſonally to the Poſi- 
tions of a Libel, he do obſtina ely ſtand Excommunicate 


| 


for the Lime atorciaid before he ariver, or if having given | 


his an{wer, he neglects to undergo his Examen ( that is 
an acknowledgment he ovght to make thereof before the 
Judge, owning that, his anſwer to be true) within the 
time appointed him for that purpoſe; and for that reaſon 
he is alſo Excommunicate, and ſtands ſo, in form as afore- 
{aid ; or if being examined, he does perhaps refuſe to an- 
{wer to ſome one Poſition ; or, ſays he is not bound by 
Law to anſwer to ſuch a Poſition. This matter being de- 
termined, and the Judee delivering his Opinion that the 


Defendant has not anſwered fully , and that he ought to 


be called to make a full Anſwer ; or if he deliver his Opi- 
nion that he ovght to anſwer to thar Poſition which he has 
abſolutely refuled to make anſwer to, and does order the 
Defendant to be Ci:cd. rof make his anſwer to it accord- 
ingly: If I fay the Defendant being lawfully admoniſhed 
to make anſwer to the Premiſes, but takes no care to an- 
ſwer accordingly, but he bzcomes Excommunicate for 
ſuch his contempt, and continves in that ſtate by the ſpace 
aforcſaid; or (laſtly it any one being condemncd-by a 
dithnitive Sentence to the payment of a Legacy, Tithes, 
or tne like, and being acmoniſhed to fatishe the Sentence, 
docs run the hazard of. an Excommunication, and does 
ſtand ſo Excommunicate by ihe time aforeſaid, before he 
doth ſatisf2 this Monition, Theſe I fay are great cauſes-of 


defcriing the Proceedings, and the determination of _ 
; E&S9 
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ſes, to the great ſcandal and contempt of the Eccleſiaſtical 
JuriſdiRion ; and truly it is an e/£7g-4 not eaſily unfolded 
( Scil. ) to determine whether the obſtinacy, and lirigious 
humour of the Party in Suit; is the abſolute Cauſe of this 
delay and contempt, or his Proctor. Therefore it is very 
requiſite in all the aforeſaid caſes, that the Judges for the fu- 
ture proceed of their meer office againſt theſe manifeſt con- 
temaners, and correct them duly, ( yea, even with publick 


- pennance) eſpecially if they do dare, to run the like penalty 


of E xcommunication a ſecond time. 
2. But as for thoſe who are ſo obſtinate, as to dare to 


incur this penalty a ſecond time, in not obeying the Law, 


' Nor ſtanding to the Mandates of the Church, (if they can- 


not lawfully acquit themſelves of this ſecond Contumacy ) 
the Eccleſiaſtical Judge may proceed againſt them in a 
Cauſe of Perjury ; for they having been formerly Excom- 
municate, are preſumed to have taken the Oath, | de pa- 
rendo Furi, & ſtando Mandatis Eccleſie } at ſuch time as 
they were abſolved from that their firſt Excommunication, 


| (ſeeing no man ought by Law to be abſolved before they 


take that Oath) and therefore by this their ſecond contempt, 
they have violated that Oath, and are become perjured, 
and as ſuch ought to be puniſhed ; but this is rarely pra- 
Qtiſed : However let theſe Excommunicate Perſons take 
heed how they perſiſt in an Excommunication, after having 
taken this Otth. 
3. We come now to another ſort of puniſhment to be 
inflited upon thoſe who obſtinately perſiſt in the Sentence 
of Excommunication, until thoſe forty days be elapſed, 
which are allowed them to ſeek their Abſolution in ; and * Dr. Coxens 
in effeCting this ſort of puniſhment againſt theſe Contem- HOO 2. 
ners of thegrace of Humiliation, (as the Provincial Con- , "7:4", 
ſtitution terms them ) the Legal or Secular Authority Is rmmun. Eccleſ. 


, to be implored, * which is done by a Certificate made to C. Seculi prin- 


the Secular Judges, making mention, that the Party Cer- _ _ _ 


ny _”_ - , mun. c. prates 
and thence it is called Significatory. This Certificate 1s 0b- ,,, —_—_— 


tained by the Proftor of the Plaintiff, who goes to the See the penalty 


{ Judge (who granted the Letters of Excommunication ) of denying this 
and exhibits theſe Letters of Excommunication with a Cer- #77. —_ 


tificate , q 


. 
Jour OG ts, 4 Co nn pe 
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tificate, making mention that they were denounced againſt 
ſach an one, at ſuch a tinie and place; and the Proctor 
ought to alledgo, that he hath ſtood in this Sentence of Ex- 
communication, with a2n obſtinate mind forty days and 
more, ſince the dericuncing thereof, and that he does yet 
ſtand ſo Excommunicate in contempt of the Eccleſiaſtical 
Juriſdiftion : Wherenpon tlie Judge at his Petition cecrees, 
that he may be ſignified to the Kings Majeſty in Order to 
the taking of his Body. Then the PlaintifFor his Proctor 
ſhall g:t theſe Letters ſignificatory, under the Seal of the 
Judge, ( who granted the Excommunication ) direCted to 
the Kings Majeſty ; which onght to bedelivered to the Chan- 
cellor, or ſome other Officer appointed for this purpoſe in 
the Court of Chancery, from whom they muſt have the 
Writ de Excommunicato Capiends, directed to the Sheriff of 
that County, in which the Excommunicarte Perſon dwells; 
and theſe Perſons ſet apart for this purpoſe in the Court ot 
Chancery, are certain Clarks, who are called [ the Curſitors 
of the Chancery] one of which are aſſigned for every County 
to diſpatch Writs upon theſe ſir ficavir's, If the Excom- 
a municate Perſon be Apprehended upon this Writ, he is to 
mar. E-t. Þe kept in Frifon until he fatisfie * che Church for his con- 
Seculi princip. CEMPpT, and his Adverſary for his Contumacy Fees, &c. * 
gloſ. upon the Nor does this which has been ſaid, extend ſolcly to ſuch 
words ſatisfa» Perſons as are Excommunicate ( for their not appearing ) 
poſſene, », attheinſtance of a party, &c. but even all others, howſoc- 
ſorteof ſatisfa. YET Excommunicate ( either by the Arch-biſhop his meer 
fim is requi- Office, or the Arch-deacon, &c, in their Corrections) only 
red, and hyww, the Arch-deacons, &c. muſt Certifie the Arch-bilhop that 
and inwhst ſych a Perſon was ſo Excommunicate by them, and have 
yy {.1is. {ood inthe ſtate for the time aforeſaid : And upon this the 
fatimrequired, Arch- biſhop makes his Letters ſignificatory, and all things 
are to be proceeded in as zbove, mutatis mutandis, of which | 
Certificates Dr. Cozeys ( in his Apology for Eccleſiaſtical 
proceedings) ſpeeks more at large. Þ 


+ Part, 1.c. 2. 
Þ+ 9. Fitz.nat. 
brev. þ. 64. 
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PART. 1I. Eccleſiaſtical Courts. 
SECT. 2. 


The manner of obtaining Abſolutions for all ſuch 
aSare tO be relealed from the Sentence of Excom- 


munication, and ſuch as are Impriſoned upon the 
aforeſaid Writ, 


1. What an Abſolition is, and the feveral forts of Abſolutions. 


ce 


= (1. The Parties unwillingneſs to continue 1t! 
2. The Cauſes) R that ſtate. 


and reaſons | 

which may |V | 2. The unjuſineſs of that Cauſe for which 

be urged to! YI he is Excommunicate, as being ſuch, 

the Judge in” DÞ] mhich the Eccleſiaſtical Judge holds no 

order to the b coonizance of, &C. 

obtaining an | = "6 

Abvſolution, ) 8 (3. Theunjuſt.) > CMWhetherthePlaintiiff 
neſs of Ex- | & 5 | can proceed, not- 
COMMUNICA®  & I withſtanding the 
tion, Scil, a) .2 * | Defendants Obje- 
falſe Certi- | VV | Hon, 
ficate, &c. ) SE L 


3. The manner of obtaining the Abſolution, with the Letters ſig* 
nificatory in order to it, on behalf of ſuch as are Impriſonea, 
4. What is required of thoſe who are to be Abſolved. 


no being ſuch neceſſary conſequences to Ex- 
"Y& communications, it ſeems- not improper to make 
this diſcourſe concerning them, the concluſive part of this 
Chapter : an Abſolution therefore ſeems to be no other, 
than a releaſing or freeing any one from that penalty which 
the Law has inflited. Theſe Abſolutions are of ſeveral 
ſorts, according to the different circumſtances, or ſtate 


of the matter ; ſome are made ad cantelam, or in diem, 


( as falls ont in cauſes of Appeal ſometimes) others are 
abſolute: ſome are made in Ar#iculo mortis, others poſt mor- 


' fem, &c. 


2. The 
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2. The Cauſes and Reaſons which may be urged to the 
Judge, in order to the obtaining of them may be many : 
as particularly : Firſ?, The parties unwillingneſs to conti- 
nue in that ſtate. Secondly, The injuſtneſs of the Cauſe for 
which he is Excommunicate, as being ſuch which the Ec- 
cleſiaſtical Judge holds no cognizance of; and in this caſe, 
if any man is Impriſcned by th? Writ de excommunicato Capt- 
endo ( for not appearing to proſecute ſuch a Cauſe before 
the Eccleſiaſtical Judge) the Sherriff ( having a Precept to 
that purpoſe ) may let the Impriſoned Party at liberty, 
without having any reſpect to the proccedinys of the Ec-' 
cleſiaſtical Judge, touching the cauſe of Excommunicati- 

®* Lind. T. de, ON. * But the Secular Judge or Sherriff ought to be truly 
zmmun. Eccl.c. ſatisfied of this, + or elſe their Officers incur the penalty of 
merry te the Provincial Conſtitution, if they acquit any Excommuyu- 
Se. acquan- Nicate perſon out of Priſon, bc<fore he has ſatisfied the 
doque gloſs. Law, &c. A third Cauſe or Motive to be urg?d, in order 
wpon theword to the obtaining the Letters of Abſolution, inay be the ille- 
rope” s ality of the Excommunication (Sc-1.) the Certificate being 
contra & a falſe, &c. In this caſe, the Perſon ſo injuſtly Excommu- 
Sent.excom, c, nicate may appear perſonally, or by his Protor ( who muſt 
preterea per Exhibit his Proxy ) and alledge that the Certificate for- | 
FoFum. merly brought in upon the Execution of the Ciration ( ta- - 
ken forth againſt the Client) is feigned and falſe, and 

| drawn contrary to the truth, eſpecially in as much as the 
Mandatory namcd therein, never Executed the ſame, or 

eſpecially, not in that day, or in that place ſpecified in 

the Certificate; and that it is impoſſible he ſhould be ſo 

Cited, in as much as his ſaid Client was abſent from that 

Pariſh at that time, &c. or he may alledge the abſence of 

the Mandatory from the place, and at that time which he | 

makes mention of in his Certificate ; or any other Cauſes | 

* Vide Alciat. * in order to the diſproving the Certihcate, ( to wit ) that 
#raz, 1 d- the Mandatory cited another Perſon, and not the Perſon 
objic — yak named ia the Mandate, and that the Mandatory Exccuted 
time Fad. ci- the Mandate only at one certain time, and never elſe 
#ationis Ici ( for a Negative conjoined with an Affirmative Allegation 
emporis Cl- adUmits as eafie proof, as if it were an abſolute Afſirma- |; 
rants, Oc-T. tive) and fo in this caſe, having proved himſelf preſent | 


de Cit. Seft, . . . 
4ger any ia ſuch a place, at ſuch = time, he muſt neceſſarily _ | 
ent 


_—_—— > - 
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ſent from all other places art the ſame time : [| nihil enim 
abeſſe, & adeſſe dicitur, uno & eodem inſtante. ] And it might 
ſo fall out, that though the Mandatory at firſt, through 
miſtake ciced another perſon, yet he might afterward cite 
the Defendants Allegation being admitted, and a Term 
being Aſſigned him to prove that his Allegation, he ought 
to take the Oath of obeying the Law, and ſtanding to the 
Mandates of the Church, and ought to depoſe into the 
Regiſters hands the Contumacy Fees; and if he proves 
what he ſo alledgeth, not only theſe Contumacy Fees 
are to be reſtored him again, but the adverſe party is alſo 
to be condemned in thoſe charges he is put to, in order to 
prove ſuch his Objection : But if on the contrary he fail in 
the proof of it, he ( that is the Defendant ) is not only to 
be condemned in ſuch charges, but thoſe Contumacy Fees 
which he ſo depoſited apud ata, are to be delivered to 
his Adverſary, and he is to be denounced Excommunicate 
de novo, unleſs he ſatisfhie that for which he is Excommuni= 
cate. In this caſe the Judge ought not to abſolve the par- 
ty objeCting againſt the Certificate, abſolutely from the 
Sentence of Excommunication but only ad cautelam, or to 
a day which is given him to prove what he alledges, (e- 
ſpecially if the Party be Excommunicate for not paying 
coſts, or that which the Sentence of the Judge has con- 
demn*d him liable to) and it is to be-obſerved, ( though 
the ACts of Court do not alway make mention of it ) that 
it is but prudence in the Proctor of the adverſe party (to 
avoid Charges and further Conteſt ) either to confeſs what 
his Adverſary has alledged touching the aforeſaid Obje- 
dions, (if they be true ) or to diſſent and deny thoſe al- 
ledgments, and proteſt againſt them , and deſire they 


' may he rejetted. A ſecond way of objecting againſt an 


injuſt Certificate is, as if any is Excommunicate upon a 
Certificate, making mention that the party was ſought at 
his dwelling Houſe in ſuch a Pariſh, and becauſe he was ab- 
ſent, or abſconded himſelf, that he was Cited by afhxing 
the Judges Mandate upon the Doors of the ſaid Pariſh 
Church : If the Excommunicate Perſon alledge and prove, 


' that neither he nor his Family dwelt in that Pariſh, for at 
| leaf half a year before, nor cyer heard ovght of ſuch af- 


fixing 


— 


| 
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fixing the Citation, but that he and his Family, during all 
that time, dwelt in another Pariſh, he is to be Abſolved, 
and ought to have his charges as above. Likewiſe if a 
Citation viis & modis, were granted upon a Certificate of 
a Primary Citation, or any other original or perſonal De- 
cree, that ſuch an one was ſought at ſuch houſes in ſuch a 
Pariſh, which are neither the houſes nor the Pariſh where 
the Party to be Cited inhabits; and if upon this Citation, 
the Judge order a Citation or Decree, viis & moats againſt 
the Party ſo to be Cited, and the Party obtaining this De- 
cree, take care that it be Executed by a publick Edi 
( although in the Pariſh Church where the Defendant in- 
habits) and then upon a Certificate made of ſuch Cita- 
tion, the Party obtains an Excommunication againſt his 
Adverſary: In this caſe here is juſt cauſe and reaſon why 
the Judze ſhould abſolve the Party ſo Excommunicate a- 
bove, if he comes before the Judge, and alledgeth the 
nullity and injuſtneſs of the Excommunication; and makes 
it out like as before, Which if the Judge doth refuſe, 
here lies juſt cauſe of Appeal ; and Mr. Clarke ſays he has 
got Sentence jn this caſe before the Delegates. See more 
of this where we ſpeak of Appeals from grievances. Now 
Ict*s conſider, whether or no the Plaintiff can proceed in 
a Canſe, whilſt the Defendants Objection ( againſt this in- 
juſt and irregular Certificate, and the injuſt Excommuni- 
cation) has dependance? it ſeems he may : for although 
the Defendant were Excommunicate ( though never really 
Cited) if he appears perſonally or by his ProQor, and do 
object againſt the Certificate ( as above) in order to ob- 
tain his Abſolution ; yet whilſt the Term depends, which 
15 aſſigned him to prove ſuch his Obje&ion, the Pro- 
or of the Plaintiff may (if he will ) proceed in the prin- 
cipal Cauſe, in the preſence of the Defendants Proctor, 
and may give a Libel as at other times; the reaſon is, be- 
cauſe ( by the moſt ancient Style of Courts, in order to 
avoid multiplicity of Suits ) limited Proxies ( that is, to 
ſuch a particular effect only ) are not admitted : But eve- 
ry Proctor that appears ought to exhibit a general Proxy 
ia all Cauſes that are moved, or intended to be moved ; 
that ſo at one and the ſame time, they may proceed as yell 

ay 


— 
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ag to the principal Cauſe, as alſo to the ObjeCtion made a- 
Zainſt the Certificate. Bur if the Defendant prove what. 
he objects, he muſt have Charges as aboye, & ſic & con - 
fra, 

2. The ProRor of the excommunicate Perſon appearing, 
and having exhibited his Proxy for the Excommunicate 
Perſon, he ought to ſwear that he believes his Client will 
for the future obey the Law, and ſtand to the juſt and 
lawful Mandates of the Church. | I queſtion whether or 
no this ought not rather to be done by the parties them- 
ſelves, for the doing it by another ſeems to be no more 
than a bare ſuggeſtion ; againſt which the Provincial Con- 
ſtitution has inſerted a Cantion. } ] And further, the Pro- + In this 1 re- 
for deſiring his Clients Abſolution, ought really to pay fr my ſelf to | 
to the ProRor of the adverſe Party, or to the Party him- = wen 
ſelf ( if he be preſent ) or he ought to depoſite into the and tothe Ja | 
Regiſters hands the Contumacy * Fees ( as they call flices who are 
them ) as they are taxed by the Judge. Which being #etter able to 
done , the Judge abſolveth the Excommunicate Perſon, **P/ain the 
and reſtores him to the Society of other faithful Chriſti- 7197" cmfs 
ans; and at the ProQtors Petition, orders that Letters of yn. fcc. c. 
/iznificavit be made to the Kings Majeſty, in order to the Sec. Principes. 
freeing the Body of the Exommunicate Perſon out of Se#. Suzgefte. 
Priſon, and this Writ for his Liberty is to be granted and 4 «4 fnem 
direQted in the ſame manner, as the other Writ was ob- hh 
tained and directed for the carrying the Excommunicate * Lind. abi s, 
Perſon to Priſon. But it is to be noted, that when the gl9f. ſuper ver- 
Plaintiffs Proctor is not preſent to exhibit a Bill of Con- £2.22unr. See: 


tumacy + Fees, and to deſire them to be taxed at the 5 OS 


' time of the Abſolution 3 the Defendants ProCtor ( who des {tus pro contu, 


fires the Abſolution ) ought either to ſwear, or give Bond T:. de don. glofſ, 
to pay what other charges are expended, by reaſon of his /#per verb 4bſ. | 
Clients Contumacy, ( bcſides thoſe other expences which $*#+ $*4 nung. | 
are aboveſaid to be taxcd by the Judge, and depoſited in- + y, jjceex- | 
co the Regiſters hands) and may be further taxed by the penſ;s plenius 2 
Judge ; ſo that if the adverſe party is informed afterwards Larr. in prax. 
of more cg due to the Client, by reaſon of ſuch con- 12+ 4e exp. n- 
tempt, and if it appear to the Judge that there are more > 53; a__ ; | 
charges, by reaſon of ſuch contempt than thoſe formerly expend Gage. | 
taxed, they ouglit to be allowed and placed to the firſt "I 


taxation, 
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taxation, and the adverſe party ought to be compelled to 
the payment of them, notwithſtanding the former taxati- 
on. The reaſon of this, is becauſe the Contumacy Fees 
are not certain, ſo that the party to be Abſolved knows 
not what to depoſite , neither knows the Judge what to 
tax; for though it be certain, that the Excommunicate 
Perſon ought to pay T wopence for every Mile that his ha- 
bitation is diſtant from the place of Judgment, or the 
Court he was to appear in; yet 1c is uncertain what 
charge the Plaintiff may have been at in obtaining Writs in 
order for his Apprehenſion, before he could take the Ex- 
communicate Perſon, and other charges relating thereto : 
For theſe charges are all of them ſaid to be Contuma- 
cy Fees, and by that name, are all of them to be placed 
and taxed. 

4. And this laſt (Sc:l.)the Oath de parendo Furs, Fc. and 
the payment of charges for Contumacy and the like is requi- 
red of every Excommunicate Perſon, and it is the ſole thing | 
required of ſuch as are only contumacious for not appear- 

* Lind. ub; s, Inge * But there are other things more required of Ex- 
gb}. upm the communicate Perſons to be Abſolved ( in ſome caſes ) 
word poſſunt, which they mult likewiſe perform before they have their 
Abſolution. As if any is Excommunicate for not paying | 
. chargesof Suit, or the ſorrem principalem (that is, the thing 
they are adjudged liable to by the Judges Sentence, whe- 
thether it be Legacies, Tithes, though perhaps wrongfully 
adjudged ) they are not to be abſolved, until they depo- 
ſite into the Court the thing ſo adjudged ; ( which fo ſoon ' 
as they prove is unjuſtly adjudged) 1s to be re-delivered them 
again: In like manner, if the Excommunicate Perſon al- 
ledge the payment of this ſortis principalis, or matter ad- 
judged, he 1s to be abſolved. The reaſon is, becauſe 
being admoniſhed firſt to pay the ſame ſuch a day, 
and being Cited to appear on another day, to ſhew cauſe | 
why he may not be Excommunicated for not paying the 
fame; He ought to appear on the ſame day , and al- 
ledge the Payment of it, and ſo purge his Contumacy, | 
leaſt Letters of Excommunication be taken out againſt 
him, being it may not be known that he has ſatisfied the 
Premiſes. Yet notwithſtanding he be ſo Excommunicatez 
| yet, 
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yet, if he comes ( and depoſites the Summ or matter ad- 
judged as before) and proves, that he has already paid 
the ſame Summ adjudged, according to the Tenor of the 
Sentence, the ſaid Summ is not only to be redeliyered 
him, and he to be Abſolved from the injuſt Excommuni- 
cation ; but he muſt lixewiſe have all ſuch Charges al- 
lowed him, as he is put to in the proving this his Alledg- 
ment. 


pe IE —_—<— 
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CHAP: IF. 


EEE T1 


The manner of the Defendants appearing by his 
Proctor. | 


1. The Proftors Petition on behalf of his Client the Defex- 
aant, with the manner of exhibiting bis Proxy. 


Aving now ſuppoſed the Defendant capacitated to ap- 
pear, and all Obje&ions removed , and all Defects 
ſupplied on his behalf; we come now to ſhew the manner 
of appearing, and then proceed to ſhew what Letts, or 


 Hindrances may fall out on the Plaintiffs behalf ; and how 


they muſt be redreſſed , ſo as both parties may be capa- 
citated to ſtand in Judgment. Therefore the Defendants 
Protor muſt exhibit his Proxy, and defire a Libel, or elſe 
his Client to be diſmiſſed with Charges. Then the Plain- 


' tilts Proctor muſt either give the Libel into Court, or elſe 
' muſt deſire a time, againſt which he may make a Libel 


\ ready, which the Judge agrees to, ordering a time accor- 


ee  nn_ 


| ding to the Weightineſs of the matter. But before the 


Proctor of the Defendant ask a Libel, it is requiſite, that 


; he conſider the ſtate and condition of the Plaintiff, at whoſe 


Suit his Client is convened 3 for if he chance to be ſuch, 


as has not the power renrands Juris ( by reaſon of his Age, 
: Or ol or 
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—— 


"im procurato- tex will manifeſt ) the Defendant is not bound to ſtand 
Yia excepti9 ex 


rerfona conſti= CORVEned at his Suit, until thoſe impediments be removed, 


F Naſeitw e- or ſome other civil impediment, * as the following Chap 


tuentis Mynſ. Though all agree, that all things whatever done by the / 


Inft..de excep. Plaintiff in fuch a ſtate, are valid enough until his ſtate be 


Se&. n. 4+ 5- objected againſt 3 therefore it is neceſſary, that the-Defen- 
Iarered. dant do in the firſt place objeR againſt his adverſaries in- 


tereſt or condition, which is the thing falls next under our 
conſideration. 


— — 


CHAP. Y:. 


The Condition of the Plaintiff conſidered, 


SECIS: 
A Minor being Plaintiff. 


i. Minors are ſaid to be ſuch a5 have no power of appearing 
or ſtanding 1n Tudgment . 

2. The manner of aſſign- ( 1, By the Judge himſelf. 
ing Curators to carry | 2, By ſome Commuſſuner ap- 
on the Suit on each pointed to that purpoſe by the 
Minors behalf; called* Fudge. | 
Curatores ad litem, | 3. Bythe Profkor conſtituted to 
and this is done. Lo that purpoſe by the Minor. 

3. The formof drawing the Libel in this caſe, and entering 
the Court At after the Curator 15 aſſigned, 

4. Howthe Proftor who is aſſigned Curator 1s to be ſecured, if 
he be caſt in charges. 

5- When and in what caſe, neither the Curator, nor the Le- 
gatory are to be condemned in Charges, and when they 
ought to be condemned in charges. | 


6. How an Executor is freed from a Legacy by paying it to 
the Curator. 


Minots 
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Inors are ſaid to bz ſach are not capacitated, by rea- 
ſon of their tender Age, to ſtand in Judgment. By 

this word is ſometimes mcant one under ſeven (a) years (a) L. 4. de in 
of Age, ſometimes one under fourteen. (b) Sometimes om Nr unnw 3 
word is uſed to ſignifie all perſons under twenty five years, 7 _ 
of Age; but by the Saxon Law, only thoſe under twenty (b)þore.vytnft; 
one (c). Thoſe under fourteen by the Civil Law are called de zur. c. proe- 
Impuberes : Thoſe under twenty one and above fourteen are/*niz Zac. 
called Puberes; and theſe are they who ſtand in need of 9 o rorefecFe 
Tutors, by whoſe means they may be capacitated to main-(c) gerjichin. * 
tzin and vindicate their own Right. Dr. Zoxch expreſleths. 4. tut. 6. n.2; 
himſelf (4) thus, concerning theſe ſorts of Plaintiffs, nam Carpz pr.q.824 
ſicut Pupillus , (1 imagine he means one under fourteen 75; ; 
years of Age) Tutore aut ore agere & convenire poteſt ; ta, 4 — 
adnltus | here he means one above fourteen and under ; 
twenty one ] Curatore conſentiente litem intendere & excipere 
aebet. EN 
2, If a Legacy is left to one who 1s under ſeven years 
of Ape, then the Father or next of Kindred to this Minor, 
ſhall go to the Judge , before whom he intends to pro- 
mote the Cauſe for ſuch Legacy ; and ſhall alledge thar 
ſuch an one Deceaſed, made his Will, wherein he conſti- 
tuted an Executor, and by that Will gave unto B his 
Son, a Minor, ( that is, under ſeven years of Age) cer- 
tain Legacies ; and that by reaſon of his Non-age, che 
ſaid Minor is not in a capacity to Act, or ſtand in Judg- 
ment, in order to the recovering of this Legacy : Where- 
fore he muſt implore the Judge his Office in this behalf, 
and detire that one or more Curators (e) may be aſlign- (e) Specul. t.d: 
edto the ſaid Minor, in order to manage the Suit againſt $,ng.1,r.par.z. 
ſuch Executor for the aforeſaid Legacy. Whereupon the (f) 221nft. Inft, 
Judge is wont to aſfign the ſaid Father or next of Kindred, 7: 4 Cnr. Se. 
and one or more of the ProQtors of the Courr ( jointly oy er : 
and ſeverally) to be Curators ad lites (f) to the aid Mi- ,5, 47 7x. 
nor, though their own ſpecial choice and requeſt at this ay. r. of. 
Age 1s not required : But if the Minor is above ſeven years 87. @& 2. of. 
of Age, then he onght to. appear perſonally before the 3* 37,35-Gatt. 
Judge, and ought to alledge and requeſt as above ; or OY = 


otherwiſe this Aſſignation of Curators avails not, but the 4, names 
D 2 Curator they are called, 


Men a IT er, - 
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Curator may be objeRted againſt, as not being a lawfal * 
Curator, or not lawfully appointed. Now theſe Curators 
are appointed 3 1. Either by the Judge himſelf, as above; | 
or, 2. By ſome Commiſſioner appointed for that purpoſe, 
as if a Minor above ſeven years of Age dwell remote, | 
from the Court he is Su*d in ; ſo that not without great 
Charges only, but alſo with the hazard of the Minors life, 
he cannot conveniently appear at the Court : In this caſe, 
the Judge ( at the delire of the Father, or next of Kindred| 
to the Minor , alledging as above) is wont to grant a 
Commiſſion to ſome perſons conſtituted in Eccleſiaſtical, 
Dignity, and to the next of Kindred to the Minor, with 
intent to ſave charges ; or the Judge may grant his Au- 
thority to the Ordinary of the place where the Minor 
dwells, ( unleſs he be far diſtant from the place of the Mi-' 
nors reſidence) to Aſlign Curators to this Minor z and the. 
ſaid Minor ſhall appear before theſe Commiſlaries or Com- | 
miſſary, and fhall alledge as before. Upon which Petiti-| 
on of the Minors, the Commiſſary muſt Aſſign him Cura- 
rors in manner aforcſaid ; and then making Certificate of ' 
ſach Commiſſion ( taken out for this Aſſignation of Cura- 
tors) to the Judge, who granted it. Then the Curator 
may take forth a Citation ( by the name of Curator ) a- * 
gainſt the Executor in a Cavſe of Subſtration of Lega- 
cies,c. 3. Some of our late Civilians are of Opinion,that 
a Minor above ſeven years of Age may conſtitute a ſpe- 
cial Proctor, to ask or requeſt Curators to be Aſſigncd ro the 
Minor, and this Proxy and Aſſignation of a Curator at the | 
Proctor his Perition or ElcCtion, they ſay, is valid in Law. 
Mr. Clarke ſays it was controvertcd ina ceriain Canſe of con- 
ſiderable moment, whether or no this Proxy and Conſtitu- 


_— 


® Ratioeſt quia tion of a Curator by the ProRtor, were valid in Law, where- 


olim tenebant 


minor non pot wit 


conſtituere pro- 


upon It was adjudged valid, and is frequently practiſed in 
theſe caſes; though formerly theſe Proxies, nor the Aſſign- 


curvtorem. Al- MENT of Curators by vertue thereof was of no uſe, * nor ad- 
ciat.pr. fol. 52. mitted practicable. 


Se. quando 
contra procura- 
Torem oppina- 
Fur ratione con» 
flituentis. 


3+ And now this ſort of Plaintiff being fitted to wage 
Law; you muſt conſider the manner and form uſed in 
drawing his Libel or Declaration, whoſe Exordium or Pre- 
amble mult contain theſe words, Pars probs viri N, Cyrato- 
745 
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* Alciat. prax. 
d. dila. 


5. But if incaſe the Curator or-Legatory prove, that the 
Deceaſed made a Will, in which is contained the Legacy 
they Sue for ; and that the Executor thereof has proved 
the ſaid Will, but has not paid this Legacy, though de- 
manded : And though the Executor (to avoid charges might 
be run, in being condemned to the payment of the aid 
Legacy, by the Sentence of the Judge ) do ( before the 
beginning of the Suit ) alledge that he has fully Admint- 
ſtred all and ſingular the Deceaſed's Goods in paying his 


Debts, the Funeral expences, and other neceſſary charges ; | 


and thereupon does exhibit an Account of ſuch his Admi- 
niſtration, making thereby manifeſt, that the Deceaſed 
died ſo Indebted, as that there remained not Goods ſufh- 
cient to pay the Legacy demanded; yet if the Curator or 
Legatory upon this, ( having inſpe&ed this his Account ) 
do deſiſt from further Suit, and trouble of compelling the 
Defendant to prove and juſtifie this Account by Witneſ- 


ſes; they are to be diſmiſt without paying Charges, though 


this by the Scile and Cuſtom of all Courts, yet ſee what 
the Law is in this caſe. But it is otherwiſe, if after the 
Defendant exhibits this Account as before, and the Curator 
or Legatory ( not bcing ſatisfied therewith ) do compel 
him to juſtife the ſame by Witneſſes,which if he duly proves, 
then the Cuſtom of the Court requires, that the ſaid Cu- 
rator or Legatcry ſhould be condemned in Charges, be- 
cauſe they might ( upon inſpection into this Accompt ) have 


been informed of the truth thereof, by asking the Credi- 


tors named therein ; if not immediately, yet by taking a 


time todeliberate * and conſult the truth of the matter, 


which is often wont to be given to ſuch as ask it, and this 
is called dilatio deliberativa. 

6. The Executor paying a Legacy ( which is due to a 
Minor) to his lawful Curator, is freed from paying it a- 
gain to the Minor when he comes of full Age, though the 
Curator never pay it to his Minor, having (tis likely ) 
laid the ſame out for him. The reaſon why the Executor 
receives ſo good a Diſcharge is, becauſe he did it by the 
Judge his Order and Decree, that is, becauſe the Judge 
appointed this Curator to AR and Recover the ſaid Lega- 


Cy : The Judge therefore onght to be very cantions whom 
hc 


| 
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he appoints to be Curator ; but the Executor, ( who is to 
pay this Legacy ) that he might put the matter out of diſ- 
pute, ( viz.) whether the Minor may recover the Legacy 
of him, yea or no, after he comes at Age, notwithſtanding 
he has paid it to his Curator) it is not at all convenient 
for him to pay this Legacy, until the ſaid Curator do com- 
mence a Sult againſt him for it, as Curator to the Minor ; 
which Action being inſtituted and begun, it is requiſite 
that the Executor appear to the Aion, and offer the Le- 
gacy in Court, and leave it apud atta Fudicis ( that is, the 
Court Acts acknowledge and charge the Judge and the Re- 
giſter with the Receipt of jt, which As the Executor 
ougit to look to, and onght to take a Copy of) and then 
the Executor is releaſed, and the Judge is charged with 
it. In this Caſe the Jndge ought not to deliver the ſaid 
Legacy ( ſo depoſited) into the Curators hands, for the 
Minors uſe, unleſs ſufficient Bond be entred for to bear 
the Judge and the Executor harmleſs from the ſame, and al- 
ſo for the due payment of it to the Minor when he comes 
at Age. I might here have proceeded in ſuch method, as 
to have told you the difference betwixt theſe Curators ad 


lites, and others enumerated by Fufinian, his Inſtitutes, Fm age mn 


" the Codices, the Digeſts and the Gloſſaries, &c. but this femb.inff.T.d. 
would appear too great a digreſlion, and be very little uſe- Tyretis 1. 26. 


ful in this place. For your better information therefore in n. 9. Curator 
theſe differences, and their ſeveral Offices, I refer you to *famentar. 


X non datur ibi. 
the Authors themſtelves. dem. Alciat.pr. 


f. 63. Set. qui= 
SECT» 2. bus dentur. 


The Plaintiff being ſuch as cannot give ſecurity to 
"Sh the Suit, and pay the charge if he be 
caſt. 


1. Who this is whom the Law terms ſuch, \. pauper. 

2. The manner of admittance in forma pauperis, and the 
Oath the adverſary may enjoin him who is ſo admitted. 

3. The manner of Aſſigning Advocates and Proftors to one 


ſo admitted, 
D 4 4. The 
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4. The manner of alledging and proving the ſufficiency of the 
Goods, ſo a; to hinder this admiſſion. 

5- The manner of proving the contrary in order. to this Ad- 
miſſion. | \ 


His State and Condition ( Ec:l. Iabouring under a mean 

and indigent Eſtate ) may. be incident to either of the 

Parties in Suit, and the Premiſes may be equally objected a- 

gainſt the Defcridant, as well as the Plaintiff: In this place 

we chiefly reſpect the State of the Plaintiff, who being ſuch 

; as cannot. ('tis hkely ) give Security to pay the Charges 

® Alciat. prax. of Suir, * if he becaſt, he is czlled pauper, a poor or in- 


I 9 digent perſon; nor is the Defendant bounc to conteſt Svit 


conteſt. with ſuch an one, until he k:ow how he ſhall be ſecured of 
f zouch. Elz. BIS Charges. | 
menta Fur. 2. Now either of the Parties (as is ſaid ) may be ad- 


prud. 5.5:#.8. mitted in forma pauperis, at any time during the dependance 
=_ 8 pars of che Suit 3 theſe things being obſerved, and the Oath fol- 
mag rok lowing being Adminiſtred (Sczl.) that N. did appear per- 
ſatis datim. fonsily, and in order to the revocation of his Proxy ) that 
he alledged himſelf not worth hve pounds debtleſs Goods, 

and that ( upon this ) he offered himſelf ready to take his 

Oach, and deſircd to be admitted 72 forma pagwperis; which 

Oath being Adminiſtred, they are thence admitted by the 

Judge. Nowif the Adverſary deſire it, the Party ſo ad- 

mitted is obliged to take his Oath that he will pay the 

—_ = Fh Charges ( and the. ſors principa'is *_ that is, the thing ad- 
":+.uhi;. Judged by the Sentence, if it be Tithes, Legacies, &c, 
: that are Sued for, and if it be the Defendant that takes 
this Oath ) if he be caſt in che Suit, when he comes to a 

more plentiful Fortune or Condition. But this Admiſſion 

does nor extend to thofe charges that are paſt, , but only 

thoſe which are to come, an! to be expended in the Suit : 

Likewiſe if the adverſe Party will ( before the ſaid-Oath 

be taken ) offer and alledge himfelt ready ro prove that 

the Party fo alledging Poverty, is worth above five Ponnd 

in his own proper debtleſs Goods: He is not to be ad- 

mitted, unleſs the Party alledging this ſufficiency of the 

Goods, do make default in the Proof of it. In the infe- 

riour Courts, to wit, in the Conſiſtory of London, and the 

| Courts 


| 
, 


| 


| 
| 
| 
| 
| 
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Courts of the Arch-deacons'of London, Middleſex and S$+rry, 
which are kept in Londen or its Suburbs, the Party deſiring 
ſo to be admitted, muſt ſwear, that he is not worth forty 
ſhillings debtleſs Goods. | 

3, If any one being ſo admitted i» forma panperis, do de- 
fire to have an Advocate and a Proctor aſſigned him, the 
Judge is wont immediately to afſhgn them, who ought to 
give their Council freely without any hope of receiving 
Fees: The Aſſignation likewiſe ought to be, if the other 
Party has feed Advocates and Proctors'( and thoſe the moſt 
Skilful and prudent ) in ſuch a number, as that there arc 
none, or at leaſt very few left ro manage the Cauſe, on 
the part of him ſo admitted ; therefore the Judge ( at the 
Petition of the Party alledging, and adding that he is like 
to looſe his Cauſe for the want of Advocates and Pro- 
ctors) will Aſſign to the ſaid Party ſo alledging, one or 
other of the Adyocates, and one of the Proctors, (ſo Feed 
by the other Party as before) tro whom he ſhall immed1- 
ately give Fees (if he Sues not in forma pauperis,) Like- 
wiſe if the Plaintiff be one of the Nobility, or ſome Emi- 
nent Perſon, ſometimes the Advocates or Proctors refuſe 
to perform their Office againſt ſuch Perſons : In this caſe 
( this being alledged, and Oath being made by the Party 
that he ſolicited ſuch Advocates and Proctors, and offered 
tnem cheir Fees, and that they refuſed to take their Fees, 
and to give Council ) the Judge at the Parties Petition 
may Aſſign theſe Advocates and Proftors, and admoniſh 
and compel them ( under Penalty of ſuſpenſion from their 
Office) that they be in Council with the Party > who 
muſt alſo immediately give them their Fees, But 1n the 
aforeſaid Caſes, it is lawful for any to have two Proctors 
and three Advocates; and for a Noble-man and a Biſhop 
to have fix Advocates and three Proctors, by the Statutes 
and Stile of the Court of the Arches; by the which Sta- 
tutes ( unleſs where there is a manifeſt defe& of other Ad- 


yocates and Proctors ) the Judge ought not to Aſſign'any- 


of that number (ſo Feed on behalf of the Noble-man, &c.) 
at leaſt if there remain three or four expert and learned 


Advocates and Proctors ( for the Party who makes this - 


Petition ) to Fee, And obſerve further, that _— the 
| arty 


> 
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Party who Feed ſo many Advocates and ProRors ( as a- 
bove ) do get the Victory : yet the Judge when he taxeth 
the Bill of Charges, is not wont to allow Fees for all, but 
only for two or three Advocates at the moſt, and ſo many 
Proctors ; beauſe ſometimes the parties in conteſt, if they 
were permitted, would retain a multitude of Advocates | 
and Proctors, on purpoſe that the Adverſary might be char- | 
ged with infinite expences, | 

4. The Party alledging the Goods to be ſufficient ( as was 
aforeſaid ) ought to ſpecifie the ſaid general Allegation on | 
this manner. Alſo that NV. had at ſuch time as this Suit was 
begun, and hath, and poſſeſſeth at preſent ( unleſs he made 
ſome fraudalent alienation of his Goods, &c. ſince the Suit 
begun) in Houſhold Goods and other Furniture, and ne- 
cclſlaries belides Clothes, to the value of ten, eight, ſix or 
five Pounds, and in other Goods, ( v:z.) Leaſes, Chattels, 
ec. tothe value as above; or in immoveable Goods, to 
the value of five, four, three, two or one Pound 'of Eng- 
liſh Mony, yearly ( for Lands to the valve of twenty ſhil- 
lings per annum, 1s better worth than five Pound ) and the 
party objecting this, may ſpecifie any other Goods, and 
then alledge that he is commonly taken and reputed for a 
rich man among his neighbours, and thoſe who know him ; 
however that he is accounted worth twenty, fifteen or five 
Pounds at leaſt in his own proper Goods. And this Alle- 
gation touching the ſufficiency of his Goods, being admit- 
ted and proved, then the Party fo deſiring to be admit- 
ted in forma pauperis, is to be rejected and condemned 
in Charges, which are made in and about this motion and 
proof. Andit is to be obſerved that a Clergy-man ( who 
1s beneficed ) having a Living of the yearly value of five 
Pounds, is not to be admitted in forma pauperis, unleſs 
he prove very great Indigence and Want. This Alledg- 
ment now mention'd, may be urged by either party, ( a* 
gainſt his Adverſary, deſiring ſo to be admitred ) by way 
of exceptions, 

5- Now if the party deſiring thus to be admitted 3: for- 
ma pauperis, making reply to the Allegation of his Adver- 
fary, do alledge and prove by Witneſſes, that he goes 
back in the World, and that if his Debts were paid, (which 

are 
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are conſiderable ) he were not worth five Pound, he may 

be admitted in forma pauperis, and muſt have his Charges 

allowed, which are palt or already expended. But he muſt 

take the Oath (as above) that he will pay the Charges 

taxed, and to be taxed, and the ſors principalis ( if he be 

the Defendant ) when he acquires a more plentiful Eſtate : 

But yet this party ſo to be admitted. i» forma pauperis ought 

not to have thoſe Charges * he has been at, by reaſon of * S:eMr.Clark 
his Adverſaries delaying the Proceedings about the diſpro- 5 Profficerit. | | 
ving ſuch poverty ; becauſe, if his Adverſary proved him 7; "aſi Hr? 
worth the Summ of five Pounds in Goods or Land ( as a- ambmorumex- 
bove, ) and that he was commonly accounted a man bet- plainhis contra- 
ter worth than ſuch a Summ in the eſtimation of all men, it 4:0. 

may be preſumed very probable that the Party ( ſo op- 

poſing this admiſſion in forma pauperis ) might be 1gno- 

rant what Debts the' other might owe : Therefore he 

who alledgeth this poverty , ought to alledge his Debts 
particularly ( viz.) what they are, and to whom he owes 

them, that ſo it may appear whether the Debts exceed or 

fall ſhort of the value of the Goods. To this Replicati- 

on may alſo be added another Plea called Duplicatio by the 

other Party, ( if need require) and ſo to a four-fold Plea, 

of which more particularly afterward. Now theſe Excep- 

tions and Replications being thus given, the Judge ought 

to aſſign the Parties a Term to hear his Interlocutory Sen- 

tence + upon theſe Exceptions, Replications, &c. which f Alciat. prax: 
being determined ; then the Defendant is compelled to con-f- obs de &. 
teſt Suir, ſo asit alſo do conſtare, that his Adverſary has, 5,57 5.5 


perſona ſtandi in Fudicio, 


SECT. 
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SECHI. 3. 
An Excommunicate Perſon being Plaintiff. 


I. The manner of objefing and proving the Plaintiff Excom- 
municate, ſo as nothing be decreed at his Petition. 

2, Matters atled and managed by an Excommunicate Perſon 
before this his Condition is objetted, are valid in Law. 


N Excommunicate Perſon is another ſort of Perſon, 
whom the Law allows not the Liberty of ſtanding in 
Judgment : If therefore the Dc-fendant do object that the 
Plaintiff is an Excommunicatc Perſon, and that he has not 
perſonam ſtands in Fudicio ; nothing ought to be decreed at 
* Zouch. Furii« his Petition : * Whereupon the Excommunication is to be 
prud. Þ. 5+ proved by Exhibiting the Letters of Excommunication un- 
_ ix der the Judge his Seal forthwith, or at leaſt it is to be proved 
within Eight Days after ſuch ObjeCtion, and this is uſually 
practiſed ; and this Excommunication being proved, the 
Proceedings are to be ſtopt, ſo as nothing further be done 
at the inſtance of this Excommunicate Perſon, until this 

Objection be removed, &c. 

2. But yet- if the Plaintiff ( fo Excommunicate ) have 
diſpatch*d many and ſundry ARs in the Caule, ( viz, if he 
has given his Libel, made his Adverſaty conteſt Suit, and 
alſo produced his Witneſſes ) before the Defendant propo- 
ſed or objected this Excommunication, all things ſo done by 
the Plaintiff are valid, but things done after are null and 
void. But Mr. Clark ſays, he has heard it was otherwiſe 
with the Defendant ; who (though he were Excommunicate) 
vn w—_ he propound and prove any thing in order to his 
Detence, 


».SECT:. 
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SAG I 4 
An Out-Lawed Perſon being Plaintifft- 


1. What an Out-law'd Perſon is, or who is ſaid tobe ſuch. 
2. The manner of ſtaying the Proceedings, if an Out-lawed 
Perſon Sue for any thing. 


He laſt ſort of Plaintiffs ( who have not capacity to 
ſtand in Judgment ) which we ſhall here take notice 
of, are thoſe, whom the Law termS$ Barnitz or Vrtlegats, and 
theſe are ſuch as are declared in-Bannum, ſeu privationem : 
For theſe not only ceaſe to he free-born Engliſh Men, and are 
conſequently deprived of all the Priviledges they ought to 
poſleſs,' and challenge in a free ſtate by the Laws of the 
Land ; but alſo all the Laws of Humanity, the Exerciſe of 
all Offices, their Goods, and all civil Commerce, which by 
the Law of Nations they ought otherwiſe to have; They 
are out of the ProteCtion of the Law of the Land; they 
are accounted as Enemies to the State,Fugitives and Rebels, 
and ſuch whom none ought to receive into the City, Houſe, 
or feed at their Table (a). (a) Gail. 2, de 
2. Now theſe are no more capable of ſtanding in Judg- P4c+ Þ#b. c. 1, 
ment than Excommunicate Perſons, neither ought any 20.O 5. ſeq- 
thing to be decreed or granted at their Petition. (6) If (b) Zouch. Fur. 
therefore an Out-law?d- Perſon, or his Proctor make any prud.Se#.2.p.5 
Pctition, the Prottor of the Adverfary ought to object, S*#- Ratione 
that nothing ought to be granted upon ſuch his Petition, OO - 
in as much as he is Out-law*d : And that he may immedi-,,,, 7. .. ,, 
ately prove it, he ought to exhibit and produce the Kings 198. 
Writ, by which he was ſo Out-law'd ; and thereupon the 
Judge does uſually Supercede further Proceedings in the 
Cauſe, as well on the Plaintiffs as the Defendants part ; 
for in this caſe the Defendant is not. obliged to make fur- 
| ther defence; neither does there need further proof heres 
; In than the Kings Writ, which is proof ſufficient of it ſelf. 
I might here inſert many more, who by the Civil Law, 
have not a capacity of ſtanding in Judgment ; but I refer 
you 


l 
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* Alciat. praz. you to my Author * where you may find them at Jarge, 
fo. 38. uſque ad There may likewiſe exceptions ariſe in reſpect of the Per- 
k 6 $4 ' ſonof the Plaintiffs Proctor, which are alſo at large recited 
Se8. preterea. by Alciatus in his Praxis utrinuſque Furis ;, alſo in reſpect of 


t Mnf. ibidem the Aftion, &c. 


rr" 


F.14. Sed. 7. 
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Þer For. | 
CHAP. YL 
Other Objeftions to be made againſt the Plaintiff ; in 
reſpett of, | 
& 7 i O88 * 


His not appearing to proſecute the cauſe on that 
day, againſt which the Defendant was Cited to 


Appear. 


1. The Petition of the Defendants Proftor in this caſe, and 
the order taken to compel him to appear and proſecute. 

2. The manner of diſmiſſing the Defendant with Charges, if | 

the Plaintiff do not ſo appear. | 

. The manner of obtaining a Monition for the payment of | 

ſuch Charges. 


V3 


Aving conſidered the State of the Plaintiff, and thoſe 
Objections may ariſe in reſpeft thereof : We come 
next to confider thoſe ObjeRions which may ariſe in re- 
ſpe& of Accidents, as his not appearing to proſecute the 
Cauſe, &c. We have ſhewn at Chap. 4. the manner of the 
Defendant his appearing by his Proctor, on the day he was 
Cited to appear in : Wherefore neither the Plaintiff, nor | 
his Proctor being preſent to give a Libel as is deſired, the | 
Defendants Proctor muſt alledge, that his Client was Cited 
to appear on that day ; at that time, and in that place to | 
anſwer 1. in {uch a Cauſe, and thar the ſaid 4. takes no 
care to proſecute this Cauſe ; wherſors he mult deſire _ 
e 


—— — 
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l CS _ —_— 

Nr EE 


a a” 


TT a 0 © | 


WW & tO 


t 


| 


PART. 1I. Eccleſiaſtical Courts. 


he may be compelled by a Summons, to proſecute this 
Cauſe againſt ſuch a day, under penalty of having the De- 
fendant finaliy diſmiſſed with Charges . Which the Judge 
accordingly orders, appointing a competent time for his 
appearance , according to the diſtance of his habitation 
from the place of Judgment. | 

2, If the Plainciff appear not upon this Citation ( being 
lawfully Executed aud Certified, and he being three times 
called in Court) on that day in which he was Cited to 
appear and proſecute his Cauſe, nor does any way proſe- 
cute it, he 1s to be pronounced contumacious z and in pe- 
nalty of ſuch his Contumacy, the Defendant is to be dif- 
miſled with Charges, which are to be taxed ( without any 
Schedule ) to the Summ of four Nobles, according to the 
ancient Stile of all the Courts of the Arch-biſhop of Car- 
zerbury, and a Monition is thereupon to be decreed for the 
payment of ſuch Charges. [In the Courts of the Lord 
Arch- biſhop of York, theſe Charges are ſeldom taxed to 
more than Eight Shillings, where the Plaintiff doth not 
proſecute, &-. as I find it in ſeveral Cauſes of that Court, 
and eſpecially L:idgard and Richardſon againſt Caleb Stopard, 
Clark,Termino Michaelis, 1665. Dr. Burwell ſitting as Judge.] 
Obſerve alſo that if the ProCftor of the Defendant do not- 
appear , Nor make his Petition on the ſame day he was 


| Cited to appear in as aforeſaid, yet ought the Plaintiff to 


| beCired to proſecute his Cauſe thereon ; * yet the Defen- 
dant may appear upon any other day if he will, and may nullus comparen 
alledge in general, that he was Cited to appear as above five reus ſroe 


W— 


to anſwer, &c. whom ( ſecing he proſecutes not this his 
Cauſe) he may deſire, may be admoniſht to proſecute 
the ſame as above. Likewiſe if the Plaintiff do appear 
upon ſuch Citation, and do proſecute his Cauſe, then he 
un to pay no charges, unleſs he be caſt in the Suit. 
Alſo obſerve, that in taxing of the charges for not pro- 
ſecuting the Cauſe, there ought no Oath to be taken ( upon 
the taxing them) that they are really diſburſt, &c. [ But 
then Mr. Clarke adds in another place [ Titul. de diſmiſſione 
partis ree cum expenſis ſi Atta non Libellaverit ]that [though 
this be commonly adjudged, the Taxation of Expences 
( without the parties Oath, or the Proctors Oath, _ his 

tent 


* Alciat.f.100 


Aﬀor recedat 


fine licentia Jus 


dicits. 


_ 
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Client has really disburſed the Summ taxed, or which he 
deſires may be taxed ) to be null and void, and that if 
there be an Appeal moved thereupon, the Appellant will 
* In tazatione BEL EE Victory : [ Yet in this Taxation of Expences for not 
expenſarum Libelling, this Oath is not required : ] Here he ſeems to 
zria debent make a thing practice and not a practice at one and 
concurrere. the ſame time. However, from this confuſed Order of 
, vent wy Mr. Clarke his expreſſing himſelf, we may infer thus much, 

>. Vir de. that theſe Charges ought not to be taxed without the 
tet jurare ſe il- Oath, that the Party has really disburſed, * or expen- 
tas feciſſe. ded the ſaid Summ : And this ( as I remember) I have; 
| * 7 may rg heard has been practiced 3 but conſult the Pradticos Dog- 

matricos. 

RR 3. A Taxation being made of the aforeſaid Charges, the 
per eiſaem. Defendant may deſire the Plaintiff may be admoniſhed to 
Lant. caput pay the ſaid Charges taxed, againſt ſome convenient day, 
__ * ;. Or elſe that he appear on ſome Court day, after the day ſo 
"40 a appointed for the payment of the ſaid Sum, and ſee himſelf. 
fis.Se#. quanda Excommunicate for ſuch his Non-payment ; which Pctition, 


Q& qualiter exp. the Judge does accordingly grant. 
condemnatio ; 


fat facienda, 


InOT. 2 


His not taking care to give 1n his Libel or Decla-\ 
ration, at the time which the- Judge Aſſigned 
for that purpoſe. 


1. The Defendants Petition for a Libel. 
"Re "_ Charge is due, if there be another time aſſigned for 
a Libel. 
3. The manner of 2iſmiſſing the Defendant, if no Libel be 
given in according to that ſecond Aſſignation. 
- 4+ A Monition for Charges as in the laſt Seft, | 


j 


N the Fourth Chapter laſt foregoing, we ſhewed how | 
the Defendants Proctor might defirea Libel, or elſe his. 
Client to be diſmiſt, which he muſt requeſt in like manner 
again, 1n that day which the Plaintiff had aſſigned for this| 
purpoſe : At which time the Judge may of þjs meer fa- 
vour 
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vour ( or for ſome good Cauſe being alledged ) aſlign 
(without any jult cauſe of grievance) another day to the 
Proctor of the Plaintiff, 1a which he may give in his 
LR 

2. But in this Caſe, the Plaintiff ought to pay the Defen» 
dant Twelvepence for retarding. the Proceedings of that 
day. the payment of this Twelvepence, was wont former- 
ly (by the Stile of the Court) to be duly obſerved : But 
now for ſome years paſt ic was wont not to be demanded by 
the Proctors ; whence it happens that many ProCtors are 
careleſs to give in their Libels, and do ſometimes prolong 
the time from day to day, for three Court days at the leaſt, 
before they give in their Libel. 

3. Now if no Libel be given in at the ſecond time ap- 
pointed for this purpoſe; the Judge ( at the Petition of the 
Defendants Proctor ) ought to diſmiſs the Defendant with 
Charges, which he ought ro tax to Thirteen Shillings Four- 
pence, according to the Cuſtom of the Court , which 
Cuſtom is Warrant ſufficient for the Taxation of that 
Summ : Inſomuch that neither the Defendant nor his Pro- 
Cor, are obliged to ſwear, whether the ſame were ex- 
pended and disburſed or not ; and therefore in this Caſe, 
the ſaid Summ is due, whether more or leſs was disburſed 
and expended. 

4. Upon this a Monition is to be Decreed, for the pay- 
ment of the ſaid Charge, in manner and form as in the 
foregoing Paragraph. | 


CY 
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1. What they are. 


SOSHAP:; VE 


Of Exceptions. 


2. How many ſorts of Exceptions. 
2. In what part of the proceedings they may be urged. 
4+ The manner of the Defendants urging theſe Exceptions, 


SECT. ©. 
| 
| 


l| Cannot much excuſe this Method from being prepoſte- 


rous, ſeeing what is before precautioned, touching 
the ſtate of the Plaintiff, might properly bereduced nnder 
this ſame Title of Exceptions. This word Exception taken | 
in general , does ſignifie every Judical A& or Defence, | 


whether propounded by the Plaintiff or the Defendant : ) 


(a) Far. Blum. proc. Carr. tit. 69. 
n. 3. Alciat. de excep. Mynſ. Injt. 
de excp. in rub. n.8, 0, 10, 11, 12, 
13. Panorm. in rub. d. excep. Lanfr. 
ibid. 


(>) See Mynſ. T. d. exc*Þ. per. tot. 
CF preſertim. Sed, apjellantur ff. 
f. 3. d. excep. 


perhaps the Party alledgeth the payment or ſatisfaCtion 
of what is Sucd for ) and Declinatoria Fudicit, which are | 
Exceptions, in order to the declining the Cauſe. Now 


(c) Minſ. ubt s. Sef. preterea ex 
1erſong 5s. dilatorig exceptiones qualis 
ſunt procuratorie n. 1. 2. Inft. & 


n. 4+ 5» 


(d) Manuale jur. verb. {i2. verb. ex- 
ce þi 10, 


but taken more particularly, it does ſig- 
nific an excluding or delaying the Aion 
(2) or intention, 

z. Now there are many ſorts of Ex- | 
ceptions; (5) ſome arc Peremprory 
( which are either ſimply ſuch, or de- 
fenſive ) others are Dilatory, which de- 
fer the Cauſe, and theſe are alſo twose | 
fold, Scil. Dilator:a Solntioms ( where | 


theſe arife from many Canfos ; (c) as by | 
reaſon of the Judge, (who may be except- 
ed againſt by recu{ation, (4) provocation, | 
&c. by reaſon of ths Arbitrators ( of 
whom 10 the following Se&#.) by reaſon 
of the Plaintiff (of whom we ſpoke fully in 
the two foregoing Chapters ) by reaſon 
of the Proctor, the Adyocate, the _ 
the: 


[. 
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the Witneſſes, the Interrogatories publick Inftruments, Po- 
ſitions, Sentence, &c. A third ſort of Exceptions are cal- | 
led Medie or mixt. A fourth ſort of Exceptions are cal- 
led 4Anomale (a) or irregular, becauſe they follow not the (a) Rochach? 
form of any other Exceptions : Of this ſort, is an Excepti- prax. vil. rig? 
on againſt an Excommunication. 42. per tot, = 

3. Theſe Exceptions may be urged, more properly in 
ſome part of the Proceedings than in others. The perem- . 
ptory Exceptions ( which- ſome call perpetual ) may be 
urged or propounded in any pait of the Proceedings be- 
fore it be concluded in the Cauſe. (b) The Dilatory (which (b) Larfr. 4; 
ſome divide into temporal, perſonal and real ) ought to excep. n. 3. 
be propounded and urged before the Conteſtation of Suit, 
and theſe are they we have even now ſpoke of, touching 
the ſtate of the Plaintiff, which are called by ynſing. Pro- 
curatorie Exceptiones, (c) Of which, the recuſation of the (c) agn/. 1nft, 
Judge is another ſort : Yet if in caſe the Party thus ex- 4. excep, Se, 
cepting, have not knowledge of theſe Dilatory Exceptions 27***7ea n. 1, 
(viz. that his Adverſary was Excommunicate, or a Mi- **7 '* 
nor, &c.) until after the Suit be conteſted, then he may | 
urge theſe Exceptions any time before it, be concluded fn 3 
the Cauſe, but none (4) afrer, The mixt Exceptions in (d) Myn/. ib: 
reſpeCt of their circumſtances, may be reduced to the two ”: 5. Weſemb, 
former ; therefore they may participate equally of their #+#- 4-110. 
priviledges : For ſo Il underſtand Alciatas in bis Juris utriuſ- 
que praxi Titul. de exceptionibus.Sett, Media five mixte fel 118. 
The Anomalar Exceptions ( which ſome divide into fayo« 
rables and odioſe ) ſeem to me to be reducible to the for- 
mer alſo, though they are ſaid ( ex ſingulari quodam Fure ) 
to be propounded and urged as well after, as before the 
Conteſtation of Suir. (e) I do not intend in this place to (e) Rosbach] 
ſpeak of theſe Exceptions particularly one by one, only 1 ,,; ;jz, 42." 
ſhall hint at them, as they fall within the order and me- | 
thod of Practice. Some have already been diſcours?d of, 
as they came in their order to be conſidered : Thoſe which 
fall next under our conſideration, are ſuch as ariſe in re- 
ſpect of the Judge. Wherefore the Defendant being ſa- 
tisfied,, and having ſufficiently urged thoſe Impediments (f) Vide Aldi 
(f) on behalſ of his Adverfary, ( viz.) the dependance of },", hoe 28. 
a Sult betwixt them in another Court about the ſame mat- 7 fi. 45, © * 

Rs ter; 
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| « 
ter: "The Falſhood or lllegality of his Proxy, and ſuch o- 
ther things as were even now mentioned in this Sect.) It is 
Tequiſite that he conſider the State and Condition of the 
Judge, who is to judge betwixt them, ( though this were 
more conveniently and orderly done, before he either ex- 
cept, or accept the Perſon of his Adverfary ) wt talzs ſit, 
que refle interjudicet : So that if need be, he may uſe theſe 
following Exceptions of Recuſation of the Judge, the in 
competency or unfitneſs of the Court, &c, which he muſt. 
do. x 
4. Under theſe __ Proteſtations ( Scil, ) of _ 
conſenting to the Judge of the Court, ( as a competent! 
Judge on his behalf) nor any way proroguing bis Juriſdi- 
ion, further chan he is bound by Law. 


PART. II, 


—_  —— —— 


St. AM... 


SECT. 


The manner of this Recuſation or Refuſing the 
Judge. | 


{ 


2. 


I. What it 5. 
2. In what manner it is done, and when. 
1 (1. Whatit ts, and from whom, 
to whomit i [o provoked 
The manner ef expreſſing the Cane 


anll 


3. Another (but f 


rus 7" i S | fes of ir,with an intimation to the 
® Grecs ſumpta ſation called I Judge from whom it 1 provoked. | 
feenificat ome . CT 3, Wrwat the Tuage ( from whom 
nem app. tam Provocation & gt Wm ig > | 
Fud. quam ex« * in which C. ) mui 0, NEO IHE LY 
trajud. ex ac3 | ty proveking muſt prove this hu 
@ pghiw J Tt Provocation. | 


His ſort of Exception by way of Re-.' 


(a) Zouch. Zur. p. 5. Set. 4.ﬀ. d. 
jud, l. 12. Set, 2. 


(b) Spec. per fot. de recuſ. (&F werb+ 
Proceter.Sef. ult. Emer.pr.li.q.n.s 5: 
Gail. l. 1. obſ. 33. Officialis Epiſcop# 
recuſatus cauſa ejuſaem non coram ar- 
bitrus ſed coram Epiſc, Co 4+ Se. finem 
de Off. delege Ns 6+ 


cuſation, is a refuſing or declining}! 
of the Juriſdiction or Audience, either in} 
reſpect of the Judge his inability, (4) ot) 
for ſome cauſe of ſuſpicion ; as where any * 
is convened before a Judge whom he ſu- ! 
ſpecs (b) or thinks is not a perſon ins 
difterent in the matter, 
2, The| 
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- 2. The Defendant who intends thus to except, ought in 


—— 
— — 


is the firſt place ( before he conteſt Suit, (a) or accept a Li- (a) 36nf. 1nft. 
ie bel I think, nay before he admit or obje& againſt the Per- d. excep. Set, 


| Adverſary, (b) or that ſome Suits do 
. depend betwixt him and the Judge ( ſpe- 
ot) cifying the ſaid Cauſes ) and ſuch like 
nt! (c) and in the concluſion of this mat- 
j-| ter of Recuſation, he ought to refer 
the Cauſes of ſuch Recuſation to Arbi- 
trators; (4) and then there ought im- 
mediately two or three (e) honeſt men 
"to be named, on behalf of the Party ſo 
1e refuſing ; and the Judge likewiſe ought 
'to name as many on his behalf, and 
[_ Arbitrators are made Judges, and 
ſhall Judge concerning theſe Cauſes of 
Recuſationz (f) and if they determine 
ul that the Cauſes of this Recuſation are 
ſufficient, then the Party fo refuſing, 
- 2ught to be diſmiſt from further obſer- 
4, Ving the Judge ſo refuſed, or his Court 
trators determine the contrary, ( viz.) 


re, ſon of his Adverſary, leaſt by admitting or accepting any 
x-| one Act, he ſeem to approve his Juriſdition ) to draw hiS'Se8. 3, 
t,| Recuſation into writing, ſpecifying the Cauſcs of it, (viz. ) 
{ that the Judge is his Enemy, ( the Cauſes of which Enmity 
n-| ought to be inſerted ) or that he is nigh of kindred to his 


preterea n. 2. 
ſpec. ub1 5, 


(b) Si fit ultra tertium gradum non 
eſt juſta Cauſa ſuſpicion. Braric, de 
Officio Advuocati c. 16. þ. 46, |. 1, 


(c) Specul. d.recuf. SeF. 2, Marant, 
Specul. per tot 6. d. afp. n. 27. if 
deinceps. 


(d) Hen. prax. f. 33. verb. Cauſa 
ſuſpicionis &F f. 38. Altiat prax. 
fol. 117. 


(e) Nuis debet evs eligere vide Lan« 
franc. de recuſ. n. 11. 9, 


(f) Alciat. ubi s. Lanfr. d. recuſ. n, 


11.0 num.g. Sed. ſupra difta forma 
recuſandi Fudicem ſuſpe, per tots 


But if the Arbi- q 


that the Cauſes of 
this Recuſation or Refuſal are not ſufficient, or at leaſt not 


/y.| ſufficiently proved ; then the Party ſo refuſing, 15 to be re- 


ng\the Judge thus refuſed , or ſome Superiour Judges ought |; 
-in/to give them this Authority of proceeding in the Cauſe, qerecy.5:8.5; 
or\and determining it. But if the Judge; who is refuſed as 


.| mitted to the Judge, who was thus refuſed. But enquire, 

who muſt be Judge (in this Caſe) in the Cauſe inſtituted. 

Some ſay the Arbitrators * of this Recuſation 3 if ſo, then * Alciat. dere. 
Quere by what Law they are made Judges, and whether cuſ. fo. 117. 


See. Duo prin. 
cipales. Specul, 


ny above, does not likewiſe name Arbitrators on his part, ſo 
ſu. ſoon as ( or at leaft, before he make any Proceedings in 
in-|the Cauſe) the Defendant has given in his Recuſatory 


E 3 
hel 


mat - 


matter, and has named Arbitrators on his behalf, but does 
proceed in the Cauſe againſt the Defendant ; all things fo 
(a) Mr/. qu- done by the Judge (a) are null, or at leaſt unjuſt; and the 
mamconta. 11. Party ſo refuſing the Judge, may appeal upon ſuch Actions 
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- "7 -S or Matters ſo attempted (b) by the Judge refuſed,or he may 
2 1+.55 complain of their nullity to a Superiour Judge, and he ſhall. 

mer.tit.4.n.65, COP < - . 

Tmnccen. Abbas, Obtain the Victory in ſuch his Appeal or Complaint ; not-/ 

Je 7ud. c. cum withſtanding that theſe things ſo attempted, ( if they had 

ſreciali de ap. yeen done before the Judge was ſo refuſed) might proba- 


. Alex. con- I00-| 
- _— "7. bly have been Juſt, and no more than what the Law might 


»Þ. Then. de- require. | 
ciji1 479. verb 3, Thereis another ſort of Recuſation (though not ſo 
arw , properly and perfealy ſuch as the other) and this called 
(b) Lancet de, gvocation » which ſome affirm to be an Mquipollent 
a:tentat. part, . Z . , 
2. c.6. þ. 156, Eerm with the word Appellation (c) or Appealing, though 
Faran. conſil, ſome ſay otherwiſe; ( Sc:1.) that that is properly called 
T7 els I Provocation, which is made oni of Court, (4) the Cauſe 
(c) ag b I: not being begun : In which Caſe it differs both from an 
orMm, Ce . 
+ yy s. Judge ( Scil. the Ordinary of the place where he lives ) 
n. 21.de app. for ſome of the Cauſes mentioned in the foregoing num- 


Appcal, and a Recuſation ; as if any does ſuſpect ſome, 


: 


Specul.de app. her, or for any other Cauſes whereby he may juſtly fear | 


E. 4. Set. 2. 


precipuzn, 4.8, £1 ſaid Judge doth intend to proceed againſt him, in 


Gail.1, x.0bf, Tome cauſe of CorreQtion, or (if it be a Clergy-man ) to+ 


120, put him to prove what Title he has to his Beneficez or in 
any other Cauſe whatſoever, which may probably be 
moved againft him, of the Judge his meer Office in this, 
Caſe, the Party having ſuch a ſuſpicion , may provoke 
from the Judge he ſo ſuſpects, to a Superiour Judge, anc 
may immediatcly ſubmit and ſubject himſelf, his Name, 
Credit and Goods, ro the Protetion and Safeguard of 
that Superiour Judge. Now if in caſe this Provocation! 
be made from any Biſhop, his Official, Vicar General or 
Commiſſary, (within the Province of Canterbury only, 
ſure) the Arch-biſhop, or his Official of the Arches, or! 
the Auditor of Cauſes, in the Court of Audience in Can- 
eerbury, is the Superior Judge in this Caſe. But if you 
have this cauſe of Provocation given by any other inferi- 
our Judge, (viz. an Arch-deacon or his Official, then you! 
may 
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may provoke to the Dioceſan Biſhop, or his principal Of- 
ficial. You may if you will provoke immediately ( as a- 


| bove)) fromany Arch-deacon, or his Official, to the Arch- 


biſhop of Canterbury, or his aforeſaid Courts, omitting the 

medims terminus, (the Biſhop of the Dioceſs where the Par- 

ty provoking lives, and his Official, &c. ) for the Statutes 

of this Kingdom , ſet forth concerning the Manner and 

Form of Appeals, (a) have no place in Provocations, (b) (a) Am 24. 
and if they have, yet the Prerogative of the Arch-biſhop —_ —_ 
of Canterbury is reſerved as in Cauſes of Appeal. (c) 2. Now nar rage. 
like as in all Cauſes of Appeal from Grievances, It is uſu- (b) Panorm.d. 
ally held, that the Grievances ovght to be particularly c.Concil.Se.F, 
declared; fo likewiſe the Party provoking, (4) ought to 7-7: $* OC 
ſpecifie the Cauſes of ſuch his Provocation , otherwiſe ic ,** "I" 
avails nothing. The Party ſo provoking ought likewiſe (c) p. Sr: 
( before he is Cited to appear before the Ordinary of that Anno. 24. #.8. 
place where he lives, either ex officzo, or at the Inſtance © 12+ verb. fic 


xe" >. 6&0 . ſaving always 
of a Party )) to intimate this his Provocation to the Judge/, > ar 


from whom he ſo provokes, otherwiſe this Provocation will (41 ge,j;ch;m. 


avail nothing; for if in caſe he be Cited firſt, then 1s It a repert. verb. 
Recuſation or a Refuſing ( and not a Provocation ) which appel/atio ex- 
ought to be done, as in the ſecond number of this Se. #14-judicialis 
But if after this Provocation is intimated, the Inferiour oa 
Judge from whom it is provoked, do make any proceed- 

ings. againſt the Party ſo provoking, they are all null, or 

at lea(t unjuſt, ( like as in the number foregoing, touch- 

ing the Recuſation ) and obſerve, that the Party provo- 

king, may for his greater Safety, or as a further Cautele, 

prevail with the Superiour Judge, to whom he ſo pro- 

vokes, that he write back to the Inferiour Judge, to ac- 

quaint him that he hath admitted this his Provocation ; 

and he may likewiſe requeſt the ſaid Judge, to whom he (e) Haud ji 
ſo provokes, to Decree a (e) Citation and an Inhibition, ag </entaneu 
in a Cauſe of Appeal. And though ( as is ſaid above ) it; 179 
be lawful to provoke, from an Inferiour to a Superiour};tioe _— 
Judge; yet ſee whether or no in this following Caſe, the omnino decer- 


Provocation be of any validity or not. (Sl. ) If the In- end. Gail. l. r. 


. . : . » 1 Obſe 120. Ns 5, 
feriour Judge ( before this Provocation be interpoſed in 7/7: 1-0.” = 


manner afoteſaid ) do Decree the Party provoking, tobe, . 
4 E 4 Cited 


4 
- 
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Cited to appear before him for any of the Cauſes afore- 
ſaid, or do really Cite him by a publick EdiCt, before this 
his Provocation is admitted by the Superiour Judge, and 
intimated to the Inferiour Judge, 2 Bccauſe in this Caſe 
the Recuſation ſeems rather to have place, and not the 
Provocation. In this Caſe { Mr. Clarke ſays he has known) 
that (if the Citation of the Inferiour Judge were Decreed 
in the abſence of the Party ſo provoking, and nothing 
were Ex<cured perſonally upon. him before ſuch his Pro- 
yocation was given in before, and admitted by the Supe- 
riour Judge ) the Provocation avails as much, as if no Ci- 
tation had been Decreed , and although the Party pro- 


voking, were Cited to appear before the Judge, from | 


whom he ſo provokes, before. this Provocation were 10- 
timated to the ſaid Judge , yet the Provocation 1s valid, 
and thz Party provoking may appear on that day, in 


_—_—— - 


which he ought of rigut to have appeared upon the Ci- | 


tation, and may intimate the {aid Provocation to the Judge 
from whom it is ſo provoked, who ought to ſupercede all 
further proceeding in the Cauſe. 3. Upon this the Judge 


from whom it is fo provoked , may ( by himſelf or his - 


Prottor ) appear before the Judge to whom it It 15 ſo pro- 
voked, and obtain a Decree to proſecute this Provocati- 
on, as in a Cauſe of Appcal : And if the Party fo provo- 
king, being lawfully Cited, appear not to proſecute this 


his Provocation, the Cavſe for which it was ſo provoked, 


is to be remitted as in a Cauſe of Appeal, for nor proſe- 
cuting the Appeal, and the ſaid Judge from whom it was 
ſo provoked, may proceed againſt the Party ( ſo pro- 


voking ) either of his meer Office, or at the promotion 


of {ome aſligned for that purpoſe; or at the inſtance of 
any other Perſon : But if the Party ſo Cited, do proſecute 
this his Canſe of Provocation, he muſt give a Libel, and 
have a time aſſigned to prove it, and if he do prove 
{ufficient Cauſe of ſuch his Provocation, ( though proba- 
bly not all that are ſpecified therein) the Judge ought to 
pronounce that he bath juſtly provoked , and that the 
fudge from whom he has fo provoked, is no competent 
Judge ( or rather no indifferent Judge )) for him, and 

nat 


| 


| 
/ 
; 
j 
7 
( 


| 


ww ww Ll. 4 % '% ———— Wa . 


Do nn 0 TO EEE 4 


PART. 1. Eccleſiaſtical os 73 


ks ——_— A CET. 

that he ought not to be convened before him; and the - 
ſid Judge ought to be condemned in Charges made on 
the part of the Party provoking, and that juſtly, in regard 
he could not but know the juſtneſs of theſe Cauſes of ſuch 
Provocation , as well by the Tenor of the Provocation 
ic ſelf, as the Tenor of the Libel touching the ſame : 
notwithſtanding which, he yet ſtands in conteſt. But 
if the Party provoking, do fail in the Proof of his 
Libel, the Judge from whom it was provoked, is to 
be abſolved or diſmiſt, and the Party provoking, is to 
be remitted to his: Court or Juriſdiction, and is to be 
condemned in the whole Charge made on the part of the 
ſaid Judge, by reaſon of his injuſt and cauſeleſs vexation or 
trouble. | 

[ might next proceed. in order to ſhew the manner 
and difference of Replications, being things. ſo ſubſe- 
quent to Exceptions. Let this only ſuffice to tell 
you , that Replication is no more than a ſpecies or 
kind of Exception, to which every Plaintiff has re- 
courſe ( if need be ) againſt thoſe unjuſt Exceptions 
his Adverſary urgeth, which is alſo oppoſed by Dupli- 
cation, and that again by Triplication, & ſic uſque ad 
quadruplicationem, and all of them in the ſame order of 
the Proceedings as the Exceptions, that is, if the Exceptions 
be before or after the Conteſtation of Suit, theſe muſte be 
ſo too. I refer the Reader to my Authors themſelves * to 
be fully ſatisfied of theſe things, and the order obſerved * 99") nf. 
about them. enced _ 

I ſhail now procced to my propoſed method , which pong 
is to thewrthe order and manner of proceeding ( in Cau- litis cont. ulry. 
ſes Tried in theſe Courts) from the giving in of the Li- 4«plics non &i- 
bel, even unto Sentence; and that firſt in Plenary Cau- Re 
ſes, and then in Summary Cauſes. Then I ſhall pro- {1,44 $1e. 
ceed to ſhew what particular Proceedings are more eſpe- cularor. T. de 
cially required in ſome Cauſes more than others, as replica. l. 2. 
in Cauſes of Appeal, Cauſes of Diffamation, &c. Where- eames 4ndr. 
fore having ſuppoſed all the Three Perſons Fudicium cone © Bair paler 


\ ſituentes, to be capacitated, fo as to be termed refFe ſtan- j1.;,tys d. Re- 


#5 44 Juaicio; It 1s now Convenient that the Plaintiff ſhew plicatione / 
; forth 119- 
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* forth his AQtion by a Libel, that ſo the Defendant may 
deliberate with himſelf, whether he will contend or ſub- 


mit ; that ſo by knowing his Charge, he may know how to 
make Defence, 


THE 


—— CER 
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THE 


PRACTICE 


OF THE | | 


| Eccleſiaſtical Courrs 


THE THIRD PART. 


O 


% 


CH AP. I. 


The manner of proceeding in Plenary Cauſes from 

the firſt bringing, or giving in of the LIBEL 

) or Declaration ; even until Sentence be given and 
Executed, 


SECT. I. 


Of a Libel. 


1. What a Libel is. 
2. How given into Court, and how admitted by the Fudge, 
and bow the Defendant is admoniſh'd to anſwer. 


Shall not here trouble you with the ſeveral Species 

of Libels, nor the diverſe Acceptations and Defini- 

tions of them, nor their Structure, &c, ſeeing I 

have intended a more particular diſcourſe to that 

purpoſe ( Deo favent,e) A Libel therefore Cin ſort ) . 
erlve 


\ 
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\ 


derived & Libro from a Book , whence formerly a Paper 
6 weſomb. was uſually drawn; (a) and in general it ſignifies all man- 
K & edend. yer of writing : It 1s taken hgutatively, as when the mat- 
ter is put for the thing contained , but properly in this 
argument, a Libel is taken fora Writing which containeth 

(>) oſtien/. in the Action, (b) 
7ubric. d. Li- 2. On that day wherein the Libel is to be given into 
beilrobla. Sef. Court, the Plaintiffs Prottor ought to exhibit the ſame, 
+ - qa Y and defire it may be admitted, and that the Defendant 
$28. x. Socin, May be aſſigned to anſwer thereto, ( at which time he 
e"dem. tit. in ought alſo to give (c) a Copy of his Libel to the Defen- 
3WAciatus de dants Proftor ) whereupon the Judge admits the ſame, and 
_— repeats It iz vim poſitionum, &c, and aſſigns the Defen- 
\ 95 2 dant toanſwer to the ſame the Court day following,and this 
Sl fo. is called dilatio deliberatoria, (4) being given the Defen- 
45>,  Cdant with intent, that he may conſider whether he will 
by Airrat. ib. ſybmit or contend. Now it often falls out, that there is 
433: U1: gccafion for the amending or altering of the Libel, which 
is to be done ſometime before, ſometimes after the Suit is 
conteſted : Wherefore we will conſider the reſpeCtive Caſes 
in which, and when theſe are permitted, before we come 
co the principal Part of the proceedings, which is the con» 

teſting of Suit. 


SET T 4 


Of the amending and changing, or altering things 
contained 1n the Libel. 


i. What Emendation, or amending of a Libel is, 
2, When, in what Caſes, and bow many ways it is permitted, 
or not permitted. | 

3Z- The manner of revoking or alledting an error committed 

 #nthe Libel, as to the Name or Sir-name of either of the 
Parties, &C. 

« What mutation or altering a Libel is, 

» When and in what Caſes it is or is not permitted, 


6. When 


an Þ 
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"oo When and what Charges the Party amending is liable to : 


pay ; alſo the Party not proving his contrary matter bow 
liable to them. 

7. When and what ſort of Security is required of the Parties 
in Suit, and to what purpoſe, and wherher only one or both 


of them, 


E jv being a matter of ſuch conſiderable Moment, and 
Intricacy , and ſo little underſtood by our ignorant 
Proftors of this Age, I will therefore inſert {ſo much out 
of Mynſinger * ( touching this point) as will ſerye to 
make. theſe dull Souls ( nay thoſe who are altogether un- 
acquainted with theſe proceedings) plainly to underſtand 
this matter. Emerndatio, or the amending of a Libel, is no 
more than the taking away or removing the Fault or Er- 
ror, the Subſtance of the Libel remaining entire : So he 
who correfts or amends things ſuperfluons ( by cutting 


* 7nft. T. 4 


$1 mans. 


them off) things Conciſe, or :( not full enough by adding 


to them )) things Imperfe&, ( by ſupplying what wants ) 
things confuſed, ( by diſtinguiſhing them ) things obſcure, 
(by declaring them) he may he properly ſaid to as 
mend. 

2. Now when, and how this Amendment is permitted, 
and when not, is the next thing to be enquired : It is ge- 
nerally permicted before the conteſting of Suit, but after 
the Suit is conteſted, it is only permitted in ſome particu- 
lar Caſes. Firſt then, the Libel is amended, by declaring 
ſuch things as are obſcure, as when the Plaintiff his Libel 
is obſcure, incertain , general, confuſedly and prepoſte- 
rouſly drawn; in this Caſe an Amendment or Declaration 


Aion, $ e#., 


thereof is permitted, even until the. Sentence, if the De- + Gail, ob/; 623 
fendant who is conven*d do not except ÞF againſt its in- n. 21> 


certitude, obſcurity, &c. But if he except againſt it, then 


it is only permitted to be amended before the Suit be 
conteſted, and not after, and in that Caſe, if it be not a- 
mended before, then are all the proceedings null, ( by 
reaſon of ſuch Obſcurity ) and the Sentence is invalid. 
Whence Speculator in tot .de lib.concep. Seft.ult. verſic, cautms, 
does caution the ProQors that they do not deſire the Ob- 
ſcurity of the Libel to be declared , but only _ = 

arely 
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barely objea, that the Libel is obſcure and general, &c. 
which if the Plaintiff omit to amend, the Defendant may 
nul! the whole Proceſs. Secondly, The Libel is amended 
when any thing is added to it, and in this we mult re- 
ſpe&t whether this addition be made in Actions which are 

®What theſe general, univerſal or ſingular. * In univerſal Actions it is 

dfimrare, tolerated to add any thing to the Libel, even until the 

— 2% 5:8, of Sentence, E. g. where any one Sues pro hereditate, or his 

ehis ſame title Inheritance ( we may by this underſtand all thoſe who 

de Aion. at ( having a right to the Adminiſtration ) do Sue ſome teme- 

Re 22. rary Adminiſtrators, who have got Goods of theirs into 


their hands, either by a falſe and illegal Power or other- 
wiſe, (but | humbly ſubmit this Diſtintion to the learned ) 
if they doexpreſs what Things or Goods did abſolutely be-+ 
long to the Eſtate they Sue for ; yet are they not prohibited, 
when ever they pleaſe, ( or find it out ) to add what more 


comes to their knowledge : For ſeeing it is controverted in 


general, that ſuch an one has a Right to ſuch an Eſtate, 
( Inheritance or Adminiſtration ) it ſeems to follow con- 
ſequently, that he has not only asked or requeſted that 
particular Thing named in the Libel; but alſo what ever 
elſe might any way belong to that Eſtate he ſo Sued for. 
Therefore in this Caſe ar Amendment ought not to be de- 
nied. The ſame may be ſaid in general ACtions, ſuch as 
a Tutor or Curatorſhip, that is, where the Pupil com- 
menceth ſuch an Action againſt his Tutor or Curator, 
and expreſleth in his Libel only ſome things which were . 
ill managed, waſted or concealed by his Tutor or Cura- 
tor ; yet may he add ſeveral other things (until Sentence) 
as he finds them out , or that they come to his know- 
ledge : But how the Libel may be amended in a ſingular 
Action, is our next Enquiry. In this Caſe we have a four- 
fold Conſideration, for ſometimes there is an Amendment |} 
to be made touching the thing Sued for ; ſometimes the 
Amendment reſpeRs the Subſtantial Matters of the Libel; 
very often it reſpects the principal Qualities, and ſome- 
times the adventitious Qualities. Firſt, If the Amendment 
reſpect the thing Sued for or asked, ( Scil. ) becauſe there 
is more due perhaps by Law, than a Man doth Sue for, 
or name in his Libel at firſt; the which miſtake he _ 
rectifle 
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reRifie by adding more to it afterwards) this Aynſinger TT 
| faith may be done both before and after the Suit is con- 
teſted , even until Sentence, and this he proves to be 
the Sence of Juftinian his Words, [.S: minus petitum ſit, 
quam deberetur, ſme, &c. 7] from the tenth number to the 
end of the ſixteenth of this ſame Paragraph, where he very 
elegantly confutes the Opinions of Accurſins, Bartolizs and 
others, who ſeem to put a different Interpretation upon 
| this Text. Secondly if the Amendment have relation to 
the Subſtantial Matters of the Libel, it may without any 


3 AA Aa... 


N 


hindrance be done before the Suit be conteſted, but not 
afterward : And this Opinion is generally received, as 
well in a Criminal, as a Civil Cauſe. Now the Subſtanti- 

| . al Parts of a Libel in a Criminal Cauſe, are faid to be 

1, theſs (Sci. ) to name the Judge , to expreſs the Month 

- \ and the Place where the Crime was committed, &c. and 

n | ſeeing the Subſtance of the Libel conſiſts in theſe, there- 

2, | fore they cannot be amended after the Suit ts conteſted, 

1. | Cat which time the 7udicium is ſaid to be Acceptum) but 

at | the Defendant is to be releaſed from this Accuſation, pſo 

er | boc poſtulante, the Defendant urging this: Nay, the Judge 

r, | may ex Officio reject the Libel, ( which is ſoto be amend- 

e. | | ed after the Suit is conteſted ) though the Defendant urge 
| it not ; ſeeing that in Criminal Cauſes, if i be omitted to 

n- Þ Name the place and the time, the Libel is null pſo jure. 

jr, In a Civil Cauſe, the Subſtantial Part of the Libel conſiſts 

re in the Concluſion or Petition, ſeeing it is required that 

4 | it flow rightly from the Premiſes, and that one propo- 

e) | fition do orderly cohere to another , as if any Sues me 

x- | for Land, (and in the concluſion of his Libel , he adds 

lar | this Reaſon why he asks it) becauſe he is become one of 

ur= | Ceſar”s Honſhold, This Concluſion is frivolous, and by 

nt, } This means the Libel would be void, whether the Defen- 

-he | dant object againſt it or not, neither is any Amendment of 

&; it permitted after the Suit is conteſted, ſo that thereby the 

1e- | Whole Proceſs is voided; for the Libel ought to have 

ent | ſome neceſſary or ( at leaſt) preſumptive * concluſion. , , <..- 4, 

ere | Thirdly, If the Amendment reſpe& the Frcs Qualities ,,;je, i6; n7+ 

ors of the Libel, then is it only pemitted, before the Snit © 

ald be conteſted, E. g. If a Husband accuſe his Wife of having 


-- 


ifle com- 
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committed Adultery with Titius : This 1s the principal 
Quality in reſpet of the Fat ; wherefore if it ſhould be 
amended after the Suit is conteſted, by ſaying that the 
Adultery was committed with Flaccxs, and ſo ſhould name 
another Perſon; this Amendment would alter the Sub- 
ſtance of the FaR; therefore it is not permitted. Fourth- 
ly, If the Amendment reſpeCt the adventitious qualities, it 
is permitted even until the Sentence. Theſe qualities are 
ſuch, as neicher change nor vitiate the Libel, but are a 
kind of Pleonaſm as where a time , place, day, hour or 
ſome other circumſtances of that nature are added, which 
are not neceſſary, E. g. I demand Ten Pounds of 7itias, 


which I lent him about two years 'ago, in the Houſe of 
Flacews : Now this is an adventitious quality, in making 


mention of the year and place ; for it 1s ſufficient that ir 
do conſtare de mutuo : And thus far of the Amendment of a 
Libel, by adding to it. The Third part of Amendment of 
a Libel, is by detraCting or deducing ſomewhat from it; as 
where any Sum or Quality is to be deducted from the Li- 
bel, as if the Plaintitt do at firſt demand ten Pounds, and 
afterwards would only ask five; or if he ſay at firſt that 
the Party he Sues, poſleſſeth ſo many Goods of his, but 
afterwards he would but lay claim to a part of them : In 
this Caſe an Amendment 1s regularly granted, even until 
Sentence. But if the Party Suing do require Bond of his 
Adverfary, after the Suit is conteſted, and would then de- 
tract fcom the Libel : In this Caſe he ſhall not eſcape the 
Penalty of rhe Law, ſecing this ought to have been done 
before the Suit was conteſted. In like manner, if any 
would detra&t from the Subſtantials, or principal Quali- 
ties, they ought to do it before the Suit is conteſted only, 
and not after; as if in Criminal Actions there is ſome de- 
fect, as to the Month or Place ; in Civil Ations, as to the 


Subſtance of the Fatt. Laſtly, Amendment of a Libel is 


permitted, when things ſuperfluous are cut off; and this 
is {aid to be lawful eyen until Sentence. Thoſe things are 
ſaid to be ſuperfluous, which might be omitted in the Li- 
bel, without the leaſt injury, E. g. I lent Tiriw on the 
Calends of December a Silver Drinking Cup, when Flaccw 


and Zerza contracted Matrimony, &c. this laſt is very ſu- 


perfluous, 


+ 


, of that Word, or name [Jobr] or of the ſaid Words, &c. | 
' this Word [Thomss] ors _ Word [[Vicar, &c.] may be 
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perfluous, being nothing at all to the purpoſe. Thus far 
of the amending of Libels; if after the amendment or al- 
tering of a Libel, the Defendant is not inſtrulted how to 
anſwer, indulgenda eft e+ nova dilatio, he ought to have 
another or a longer time aſſi-ned him, to deliberate whe- 
ther he will anſwer negatively or ſubmit ; but it is other- 
wiſe, if incaſe he know, or is informed before hand of the 
matter which is to be added : But this Controverſie is beſt 
decided by Cuſtom, which is the chief Interpreter of the 
Law. 

3- Now comes Mr. Clarke to ſhew the manner of rei- 
fying this error or amendment. If (ſays he) an appa- 
tent error be made in the Cauſe, as to the Name, or 
Sir-name of either of the Parties; or an error be commit- 
ted in any computation, by writing an Hundred where 
Twenty ought only to be writ: [Thisis the third fort of 
amendment, which is made by detraction, even now 
mentioned by Mynſinger,] or if there is an error commit- 
ted in the Name of a Church, which is in conteſt betwixt 
two Clergy-men, (either for the ſole right thereof, or only 
ſome particular Tithes belonging to it) or in any thing 
elſe, ſo (as is aforeſaid) that this error do appear mani- 
feſt by the proceedings themſelves, and other things done 
in the Cauſe; then the Proctor may alledg, that by the 
miſtake of the Writer of that his Libel, Allegation or other 
matter given in on behalf of his Client, the name [John] 
or the word | Rettor] (nameing the Word or Sentence in 
which the error is committed) is inſerted and writ in ſuch 
an Article, or Poſition of the ſaid Libel, Matter or Allega- 
tion, and in ſuch a Line of the ſame, (computing from the 
Head or Foot of the ſaid Allegation) whereas in uy 
deed, this Word or Name | Thomas ] or that or theſe 
Words ought of right to have been inſerted z as is apparent 
by the proceedings themſelves, and the other Judicial Acts 
mzde in the Cauſe ( to which he muſt refer himſelf.) 
Wherefore he muſt r:voke and ſubduCct this error, to all 
intents and purpoſes in the Law, and deſire that it may 
be accounted as revoked and ſubducted ; and that inſtead 
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inſerted, 
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inſerted, to which the Judge condeſcends and orders ſo to 
be done. (An error of this nature ſeemeth to reſpect the 


* i: dvth alſo principal qualities before ſpoke of by 2ynſinger *.) Though 
reſpe# the firſt this Decree of the Judze of revoking the error, may and 


limitation to 
the ſecond Rule 
C touching the 
changingof a 


is wourt to-be interpoſed ; yet the revocation or ſubduCting 
of it by the Proctor alone is ſufficient, if the fault or er- 
ror do appear by the proceedinzs, to have been the fault 


Litel ) hereaf- of the Writer : Thus far Mr. Clark : Let's return again to 


Icr inſerted, 


Mynſing. 

4. We have now done with the amending of Libels ; 
we now come to the other part of eynſinger his purpoſe, 
(Scil.) the mutation or changing of Libels ; mutare Libel. 
lum, to change the Libel, 1s to vary and alter the ſubſtance 
of it, and (by leaving the old Action) to propound a 
new one, or omitting what was before repeated, to requeſt 
ſomewhat elſe: To this the 7, C. add the accumulating 


of A&ions, which is nothing elſe but the conjoining two ſe- | 


veral Actions in the ſame Libel, againſt one and the ſame 
perſon. | 

5- Now when and in what Caſes this is permitted, is 
Our next enquiry : In which there are ewo Rules to be ob- 


ſerv?d. 1. Before the Suit is conteſted, mutation is regu- 


larly permitted ; yet ſome Cafes are excepted, in which 
neither that nor amendment of the Libc] is permitted. As 
Firſt, where any intend under colour of this, to revoke 
his or their confeſſion. Secondly, 1t he intends or ſtrives 


to take away the Right he even now Sues his Adverſary | 
for. Thirdly, If a-mntation or an-emendment has once. 


been made already, or that there wants proper ſeaſons 
for ſuch mutation to be made, or elſc that for ſome Cauſe 
the fame falls not within the power of the Judge to per- 
mit it: As wherea Civil Action being omiticd, the Party 
thus changing his Libel, doth intend a Criminal or Defa- 
matory Action. Fourthly, if the following Action be loſt 


or taken away by EleCtion; as becauſe the Actions could | 
not once be admitted, or elſe becauſe they were contrary 
one to another. Fifthly, Where any intends a mutation , 
purpoſely to defer the former Action , or to renounce the | 


fole inſtance of that Cauſe; in theſe Caſes a mutation is 
not permitted. But if any intends abſolutely to remit mw 
tne 
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| the Suit and the Action, Lien They are to be heard, A Sixth 
Caſe in which this clianging of a Libel 1s not permitted, 
is in Criminal Cauſes , being forbid by the Tarpiliian Ordi- 
nance : As Barrolus treats in L,queſirums5. F. ad Turpill. 2. 
The other Rule is, That after Lhe Suic is conteſted, a mu- 
tation or changing of the Libel is not permitted, becaule 
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by his own proper Contract; yer this Rule is not alway 
without exception. Firſt, becauſe there is ſometimes by 
3 | way of miltake, one thing asked inſtead of another, or for 
» | ſome other Cauſe, than of right it ought'to be asked : For 
2 | in this caſe it may be lawful (the error being proved) to 
change the Libel afrer the Suir is conteſted in the ſame in- 
ſtance. Secondly, the Rule takes no place, when the Suit 
; Isnot deferred by ſuch mutation, bur is only made in order 
S | to avoid a Penalty. Thirdly, The Rule takes no place, ' 
; | where the Parties do agree and conſent to fuch mutation, 


IC | for the Judge ought to confirm this their conſent : There 
. | are many other Caſes of the like nature, which the Inter- 
iS | preters examine in rheir proper places. AAynſinger comes 
?- | next to ſpeak of, this accumulating of Actions , which he 
þ lays is regularly granted ; for it ought not to be denied to 


; any, to uſ? all che Right they have on their parts, ſo as 
\S | thar they do it not our of Fraud to the other Party ; and 
, When theſe are permitred, or are not permitted, he ſhews 
= _ the thirty fourth number, unto the end of this ſame 
| ect. 
Ce ' 6, Likewiſe at Numb. 27. 2ynſ. ſays, that in all the 
ns Premiſes where the Plantiff is permitted to amend or al- 
iſe ter, he is bound to pay to the defendant his Charges (which 
-- he calls Jndcbite fatigationss) for ſuch injuſt delay : And of 
TY this nature alſo ſeem to be thoſe Charges, which Mr Clarke 
Treats of in his Tit#l.de expenſic retardats proſſceus,being due 
for all ſuch things or matters as are given in on elther 
1d 'Party, to retard or delay the proceedings. For if the 
ly Plaintiff or Defendant do ſpropound any Defenſive Mat- 
NN, ter, as Allegation, Exceptions *'or the like , and having 
Ne them admitted ; do obtain a Term Probatory, by which 
15 the Proceedings are retarded; (for this delay depending 
AN the Adverſc party can ask nothing in order to bring the 
ner” - SET "> 0 Cauſe 


; 


that whoſocver contclts Suit, is tyed to that ſame inſtance 
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Cauſe to a Concluſion.) If the Party propounding this 
Defenſive matter, do make default inthe Proof of it, The 
Term Probatory (aſſign?d for that purpoſe) being elaps 
ſed, the Adverſe Party may alledg that NV. has made de- 
fault in the proof of the Allegation given in by him on 
ſuch fa day, and that the proceedings are retarded, refer» 
ring himſelf to the Acts of Court, and deſire the ſaid Par- 
ty to be Condemned in Expences for ſo retarding the Pro- 
ceedings, &c. And if this ſo appear to the Judge, he 
ought to Condemn the Party in Charges, as is requeſted 
and a Schedule of thoſe Charges being given, he ought 
to Tax the ſame, and Decree a Monition for the Pay- 
ment of them as above, like as in other Charges of Suit : 
Oath being likewiſe made, (as before) that he neceſſa- 
rily expended theſe Charges on this occaſion. No doubt, 
bur if this Petition touching the Charges for ſuch retarded 
Proceedings, were eagerly purſued in all Cauſes, Suits 
would be much ſhortned : For then the Parties in conteſt 
would not dare to give ſo many frivolous and dilatory _ 
gations to Protract Suits as now they do. And this we may 
underſtand to take place in all things ſpoken of beforc,touch- 
ing Exceptions, Replications, &c. when or in what part of 

the Suir ſoever they are given io. 
7. Now in this part of the Suit it is, that the Parties if 
#* Zouch. Juriſ. need require, do -utuallk 1nfiſt upoi: Security * : What this 
prud. —_— Security is, how defined, and how many ſorts of it, I re- 
Fe. flouam ferr che Reader to Weſembecy, Alciar, Mynſing. upon laſti- 
parties in Fud. TULES. T'. de Satiſdation, Speculator, Bartz\ums, and others, 
+ Mynſ. Inft. T. I. eodem, All of which agree, that not only one, but bott 
de Satiſd. Sed. the Parties ought to give Security ; The Plaintiff + ought 
-—_" _ - to give Security to the Defendant, that he will perſevere 
56. n. 3 Alciar. 18 his Proſecution of the Suit, (either by himſelf or his 
ib, Spec.Se#.1. Proctor) even tothe end of the ſame; and this he ought 
Ca JWeſemb. to do before he offer the Libel of his Action if the Defen- 
_ - 4 is dant requeſt it, but not elſe (4) : And this he is obliged to. 
( _ Aliat.yb. do,cither with Bondſmen, vel per Cautionem Juratoriam, by 
Cc) Mnſ.ibi. bis Oath (6), nor is it the Plaintiff alone, but alſo his Pro- 
Se. fi autem, Ctor muſt give Security if required (c). The Defendant 
W:/emb. #9. 5. ſo ſoon as he receives the Libel, ought to give Security, 
and elther by his made Promiſe, Bond, or Oath, that he will 


abide 
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his | abide in Judgmene untill the Suit be determin'd F. Alfo it * Mn. ibid. 
'he | Often falls out, thatin this part of the Suit, when the Cau- Se. Sed hodie 
Ip* | tions are entred on both Parts, to the effect aforeſaid, the | y _ 
le- Defendant doth likewiſe intend ſome Action againſt the # ,,; Jatiſd. 
on Phaintiff, by way of Reconvention, in which Caſe Petitions coguntur. = 

er> are mutually made on both parts + ; of the which Proceed- + 4tciat. de 


ar= ing ſce Alciat. Reconven- 


he DE 0 


— 


A CHAP. II. 
7 Of the Conteſtatio Litis, or the Conteſting of Suit. 
ed! SECT. 1. 


1. What it 65. 

ay z, When it ought to be done, and by whom: 

| 3. How many fold this Conteſtation of Suit #s. 

of 4. The manner and form of Conteſting Suit, and by whom, 
5. The manner of getting a Deoree for the principal Party to 


F anſwer to the Libel ;, by whom it ts obtained. 

Nis 6. The manner of obtaining a Term Probatory , and by 
: whom. 

A 7. What other things are to be done at the time the Suit us 

rs, Conteſted. 

tl 


hi E have above in the firſt part of theſe Judiciary 
Ic Proceedings, as alſo in the firſt Chapter of 

this Part, explained all ſuch things as are pre- 
ht paratory to Judgment. Wherefore we now come to the 
n- ſecond Part' * :n qua ipſa Fudicia (that is) wherein the ® 41322. d. lie. 
ro, Principal Cauſes are Treated ; and this is the Litis Con-+ cont. 
teſtation, or the Conteſting of Suit, which begins in the 7, 57**- de fat: 
o-. very Exordium of the Suit, and retains that name and or-;, yo acy 
nt der, even untill the Sentence. Now this Conteſtation of j,cranum.s. 
y, Suir is defined the Principium Formale F the Fundamental 2hn/. 05/. 74. 
ill Judicial A&, whereby the Judge begins to take coglance ns »Obſe26, 
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a 


of the Cauſe, being made by a narration of the principal 
buſineſs (on the Plaiatiffs part) propounded in Lawzand by a 
(a) Cujacius Contradiction (a), Or an objective anſwer following it, on 
| _—_— 9- the part of the Defendant. 

{<= 05agegrngy 2. On that day which js Aſſizned the Defendant to an- 
delit. cont.Chj. {wer to the Libel (6), the Plaintiff or his Proftor muſt, in 
liainprac.c.6o. preſence of the ſaid Defendant or his ProCtor, requeſt an 


art. 14+ lib.3. ihe carding 1 e his Aſſio- 
(b) Alciar. _—_ ro the ſaid Libcl, according to the Judge his Aſtg 
ang ge 3- Now this Conteſtation of Suit is manifold ; therefore 


nibus his expe- for the better Illuſtcating its ſeveral Diviſions, I ſhall add 


ditts. this following Analyſis (e). 

(c) I refery the S ylts (6) 

wx? yo-pe CAfirmative, which isci- $ In expreſs words 
Law. De verb. > General ) ther made © or Tacitely. 


ſig. the word = Negative to wit, ) Eventual, 

Le nboeks 5 | whichis JD 'CPare 

thoſe diviſiens = two-fold Special. 

explained. = | : 
= | Quaſi conte- (As where [in Emergent Affairs, (before 
© | ſtata, orin| the Suit is contefted) and in which it is 
£s a manner | not lawful to Conteſt Suit expreſly] the 
.2 | conteſted Suit is in a manner Conteſted, and as 
'Z | by the do-| it were contraQed in Court, by the 
« | ing ſome 2 mire interrogation aud anſwer betwixt 
© | Ad,which} the Partics. So likewiſe in Caſes where 
S | 1s as valid} the conteſtation of Suic 1s not ne- 
& | as an ex-| ceſſary, the Suit is {uid to be 11a man- 
= | preſs con-| ner Conteſted by the next Contradifto- 

| repo O | teſting. ; Ty Act which concerns the merits of 

te 49.1. 17 (_ theCauſe (4). 


There are alſo two other Diviſions, in reſpect of its 
(e) Cujac. oof, Genus, or the Nature of it, being ſaid to be cither Civil 
lib. 9.c. 21 (e) or Criminal. 
* Gail. obſ.62, 4. We have faid before, that this Suit may be Conteſt- 
n.12,13.09.65. eq cither Afﬀfirmatively or Negatively, and this 1s to be 
gn 7's done by the D feudant his Proftor, on that day which 
e Libelli con- , . 
6ep. Se. uit, Was Alligned him to anſwer *, Wherefore if the Defen- 
' werſ.Cantus. Cant is not minded to Conteſt Suit Negatively , he may 
cOn= 
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confeſs the Libet and conteſt Snit (a) Affirmatively, and (a) Umm. 4i- 
ſubmit himſclf to the Judge, and offer what Charges are /p*a!79 13. n. 
to be Taxed ; whici often falls out in Cauſes of Defamati- 3 Confiis 
on, and this is called a ſingle or ſimple Confeſſion. There ; 
is another ſort of Confeſſion, which is called a qualited | 
Confeſſion (b), when the Defendans doth indeed confeſs (5)7,c96 Blum: 
the Fact, but yet adds ſome certain Qualities or Circum- proc. Camer. 
ſtances of this Fat, which are ſilently paſt over by the *: 55. ”. 54+ 
PL-intiff: By reaſon of which omiſſion of the Circumſtan- O ſeq4+ 

ces of the FaCt, it may be ſaid to be different from the Fact 
propounded in the Libelz and fo conſcquently the Action 

inſtituted is fooliſh, &c, Hence, though the Defendant 

may not ſimply deny the Fact, yet he may do it indirect- 

ly, whileſt he ſhews the FaR, to be much otherwile than 

what is related by the Plaintiff. But if he intends to Con- 

ceſt Suit Negatively, he muſt proteſt againſt the generali- 

ty, ineptitude, obſcurity (c), and undue ſpecification of (c) Forman 
the Libel, (to which his anſwer is required) and with an att 2 Fre 
intent of anſwering to the ſame, muſt objeAt that the Mart- * dinatam C. 
ters ſpecified therein are not true, as they are there rela- ,, 1, *;-- 
ted (4); and therefore, that what isthere requeſted, ought zjs. ». 4. Soxcin, 


not to be granted, Animo conteſtands Litem negative. Then dc. n.85. Ca-| 
the Plantiff muſt alledge, that his Libel is in Articles ; there- #721 conſ.gor. | 


fore he deſires the Judge may repeat it, in full force of yr 


the Poſitions and Articles, which the Judge does according- pyuur narran- 


ly, and admits it with a Salvo Fure Impertinentium, & non ad- tur fatum re. | 
mittendorum, &C. ſpic. (& petita} 


5. Then the Libel being thus admitted, and the Suit Pe RY 
conteſted, the Plaintiff muſt defire that an anſwer may be Wolimb Cad = 
given to the Poſitions of that his Libel, by the Defendant 1s. 3. 7. deiz. 
and his Proftor; whereupon the Defendants Proctor re- cont. Alciat, de 
plies, that he does not believe the Poſitions to be true. /#:conteft. 
Upon this the Plaintiff (proteſting that he thinks he may 
be better relieved by the anſwers of the Principal Party 
(or the D:fendant) than of his Proctor (e) who manageth (e) ch. F1e- 
the Cauſe) deſires that he may be decreed to be Cited, menta Fur. 
againſt ſome convenient day , (according to the diſtance 244: par-. s. 
of the Defendant his Habitation, from the place he is nd OY . 
appear at) to anſwer perſonally to the Poſitions of the j;;;,, - 


{aid Libel, either before the Judge, or ſome Commiſſioners 
F 4 * ap- 


delit.cont.Bart 
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apointed in his ſtead. Now fhis Decree for the Principal 
_ Partyto anſwer in every Cauſe, is wont to be requeſted, 
P Alciat. de it. 2nd asked by the Advocate * who is Feed in the Cauſe, 
—_— j;. cough in the Ats of the Court, it is for the moſt part in- 
ed ;-; ferted, that it is the Proftor who makes the Petition. And 
—_ this was wont of old to be obſerved, that ſo it might ap- 
FE. pear to the Judge, what Advocate was Feed in the Cauſe, 
but this is now otherwiſe apparent, ſecing no Libel ought 
to be admitted, unleſs it be ſubſcribed by an Advocate. 
But obſerve this, that in Cavſes of Defamation, the Judge 
is not wont to Decree, that the principal Party be Cited to 
appear, until after the Depoſitions of the Witneſſes are 
Publiſhed. But if it be Decreed for the principal Party 
before the Publication of them, then this Clauſe 1s always 
added in the As, (Scil. fo thar this Decree for the princi- 
pal Party, be not taken foith nor Executed before the 
Depoſitions of the Witneſſes be Publiſhed) becauſe the De- 
fendant is not bound to Anſwer to any Criminal Poſitions, 

Except they be proved by the Witneſſes. 
6. Then the Defendants Proftor may diſſent from the 
Premiſes, and (Mr. Clarke ſays he may : However ?tis cer- 
T Zonch, ubi 5. tain the Plaintiffs Proftor ) may requeſt a Term + to be 
emf ate, Aſſigned to prove the Libel; whereupon the Judge Aſligns 
ſarii. him to prove it within three, four or more Court days, ac- 
* Dilatimes Cording to the * diſtance of the place where the Plaintiff 
vero ſecundum Jives as above, and according, to the weightineſs of the 
—_ Cauſe. Now the Defendant may diſſent from this, and if 
de ſunt. Zouch, FE £m given for proof of the Libel be too long and in- 
ihbidem oF Se, Competent, he may alledge it, and object againſt it: And 
Et Fudices Cod. as the Plaintiff (having too ſhorta Term Aſſigned him by- 
de dila. c. qw- the Judge for the proof of his Libel, in reſpect of the 
Wand Weightineſs of his Cauſe) may appeal ; ſo likewiſe if too 
longa term be Aſſigned for the proof of it, the Defendant 
may appeal, if he dillents frem ſuch Aſſignation, but not 

otherwiſe. 

7. You have now had an exact account of this Conte- 
ſtation of Suir, before which, the Judicium is not ſaid to 
be Acceptum, or begun: The Effe&s of which conteſting of 
Suit are many, (Scil.) the Proftor being made Lord of 
the Suit by it, and having power to ſubſtitute, m_ " 

12 
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| had not before, and many other things *. Now before ,* De quibus 


vide Alciat. de 


| we conclude this Chapter, there are ſeyera] other things to,” ft. SeB. 


be conſidered, which ought to be done at ſuch time as the quis fit lit. con- 
Suit is Conteſted, (in form as before) and thoſe are the man- ze/. e282. $0- 
ner of requeſting the ProRors anſwer in Writing to the cin.n. 8. ut lite 


' Libel : The manner of Adminiſtring the Oath of Calumny. 9? c9nt. Yn. 


, I" : bſ. 26, © 
The manner of getting the Citation, which was Decreed, -_ = _ 4 


pro parte principali, &c. and of theſe in ſeveral $5 in their $jec. de 1;e. 
orders. conteſt. SeF. r. 


SEC LH. 4 


The manner of requeſting the ProQors anſwer, with 
the Penalty to be inflicted on them, if they refuſe 
_ toanſwer or Conteft Suit. 


1. The reaſon why the Proftors anſwer may be requeſted, and 
when it may be requeſted. 

2. What remedy againſt the Proftor, who refuſeth to anſwer 
to a Libel, or Conteſt Suit. 


OW is probable, the ProCtor of the Defendant (be- 

ing one who is Sued in a Cauſe of Reſtitution of the 
Yoke of Wedlock, or of the late Divorce, or in a Caule of 
Separation, 4 mensa & thoro, from Bed and Board) is fo 
inſtructed by his Client, that he. will confeſs the Solemni- 
zation of the Marriage alledged : In which caſe the Pro- 
Ctor of the Woman who Sueth, may immediately ask 
Charges of Suit, and Alimony to be decreed to his Client, 
whereas without the Proftors anſwer, he could not ask 
theſe until the principal Party were examined ; whoſe an- 
ſwer is very often deferred in theſe Caſes, through the 
Contumacy of the Defendant, who endeavour to avoid 
being condemned in them. Wherefore for this reaſon, 
the ProRor of the Plaintiff, after the Suit is Conteſted, (if 


| he thinks that he can be relieved by the anſwer of the 
; adverſe Proftor, vpon any material poſition of the Libel, 


and 
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and eſpecially upon any poſition of a Matrimonial Libel) 
he may at the firſt, (before it be decreed for the principal 
Party (or the Defendant) ſwear on his Clients behalf, 
that he believes the Contents of his Libel are faithfully 
propounded, and thereupon he may deſire that the Pro- 
for of the adverſe Party may be admoniſhed to ſwear to 
make a faithful anſwer to the Poſitions of the ſaid Li- 
_—CO__ the next Court day, which is accordingly de- 
creed. | 
2. Now if in caſe the Proctor being thus Aſſigned to 
anſwer the Libel, do refuſe or delay the doing of it, or if 
he refuſe to conteſt Suit, (on this day wherein it ought to 
be Conteſted) either Negatively or Affirmatively , he is 
to be admoniſhed to anſwer inſtantly, and if then he anſwer 
not, he is to be Excommunicate, and not to be pronoun- 
* Quid requi. ced pro confeſſo, as one conſcſling * ; for this Pronuncia- 
Firur uf 5 ke tion takes not place, unleſs cither the Party or the Proctor 
17x * be ſworn firit to anſwer ; it is ſoat leaſt in Cauſes of In- 
reſponſ.n,”, © ſtance, though ( ſays Mr. Clarke ) I have known ſome, who 
were accuſed of Hereſie,who refnſing to anſwer to the Arti- 
cles objeCted againſt them, were pronounced pro confeſſo. 
And obſerve further , that it muſt be proceeded againſt 
the Proctor, refufing to anſwer, &c. in like manner, 
as againſt the - principal - Party refuſing, &c. of whom 
afterward. 


SECT. 3. 
Of the Oath of Calumny. 


1. What it is, and in what part of the Proceedings Admim- 
ſtred, and how many ſorts of it. 

2, To whom Adminiſtred, and the Form of it. 

3. The Penalty of thoſe who refuſe it. 


N this part of the proceedings alſo, the Nath of Calum- 
ny is wont to be Adminiſtred (Sc:l.) immediately after 
the Suit is Conteſted; nay in any other part of wy” +64 
'" QINgY 


nt- 


- (which is not taken oftner than once in the Cauſe, and that 
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ceedings, if it be omitted then (4) , and in ſome Caſes be- (a) Weſemb. in 
fore the Suit is Conteſted. Whence the Word Calumna ply an 
ſeems to have its %rvwwyy Or true ſignification, Weſembecy ©, 


Calum. N. 9. 


ſhews at the firſt Number of the T7tul. de Turejurando, prop- Alciatus de Fu- 
ter Calumniam. Now this Oath of Calumny is defined, that ramentoCalum. 
whereby the Parties in Suit, do proteſt their Conſcience in Jn | uw F 
the proſecution of the Cauſe, (Scil.) that they do it not 7; 4,7 ;emere 
out of fraud (b) or vexation, &c. but out of a confidence j;rizan. text. 
they have of the juſtneſs of their Cauſe. And of this Oath nunc ad mon. 


of Calumny, there are two ſorts, (Sczl.) the one General, en; in 


immediately afcer the Suit is Conteſted, or (if omitted (INES o 
then) in any part of the proceedings afterward) the other pra (7 Mnf. 
Special, which is likewiſe called the Oath of Malice, and #7 ſupra in 
may be Adminiſtred to either of the Parties, as oiten as the —_— 4 
Judge ſceth fit (c);.in any part of the Proceedings either =p i ER 
before or after the Suit is Conteſted, and whether the gene- (c) Mynſ, Inf. 
ral Oath be taken or nor. T. predict. Seft. 
2. Theſe Oaths are to be Adminiſtred not only to one, © bang ad- 
but to both or either of the Parties (4): And theſe Oaths > wy 
Mynſinger proves (from Cicero his Oration pro Roſcio) were 87, MO We th. 
uſually Adminiſtred to the Parties , before 7uffinian his ad Tr.v.r. Spe- 


time, there is only this difference betwixt them, that the c#/ator. d. Fur. 
one may be Adminiſtred art any time when there is occaſion, can gr Thats To 
the other only once As to their Form, Authors preſcribe ym, uz 
one and the ſame in effeCt for both parties (e). The Genes g. n. 4. 


ral Oath of Calumny is uſually Adminiſtred in this, or the 
like Form. (Scil.) 


(d) Myr. ibid. oy Sed. x. ſeq. verſ. Item Aﬀoris n.7. | 
(e) Vide form. Juramentor, hujuſmodi apud Roſbach. proceſs. c. 50. n. 21. Ordo Cameral, 


þ+ 2.C. 65. 74. Mynſ. ubi ſupr. Sed. 1.n. 4.8. Alciat ubi s. de Jur.Calum. f; 130. 


You ſhall ſwear that you believe the Cauſe you move us Juſt ;, 
that you will not deny any thing you believe is truth, when you 
are aihed of it ; that you will not (to your knowledge) uſe any 
falſe proof, that you will not out of fraud requeſt any delay, ſo as 
to protratt the Suit : That you have not given or promiſed any 
thing,neither will crve or promiſe any thing in order to obtain the 
wvittory, exceft i» ſuch perſons, to whom the Laws and the Ca- 
woas ao permit, © help &c, 

Accore 
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According to the Verſe thus, 


You thus ſhall ſmear, That this your Suit doth ſeem, 
Right, Juſt tobe; at leaſt in your eſteem, 
That _ (when askt ) the truth will not deny : 
Nor Promiſe ought : Neither that knowingly 

You any falſe proofs will imploy, 

Nor urge delays, the Cauſe to ®noy. 


3. Now if the Plaintiff refuſe this Oath of Calumny,&c, 

#A4lciatde he isto deſiſt from further Proſecution of his Attion *. If 
Fur. Cal. S:&, the Defendant refuſe it then he it is to be Condemned, as 
- ne __ one confeſſing the Articles laid againſt him. If theſe Oaths 
als. = m _ were duly Adminiſtred, there would not be ſo many ſhame- 
mere litiz. * j, ful delays in the Cauſes as there are, ſeeing nothing is more 
#ext.n.79, Ordinary in theſe days, than for a Cauſe to depend (with 
Zouch Elem, the bear Aſſignation to pive in an anſwer, or to produce 
Furr SES Witneſſes, or to propound all Afts, &c. or to hear Sen- 
& $e8. { - tence or the like) for ſometimes three, four , five or ſix 
vero litigan, Court days; nay ſometimes for two or three Terms, put- 
ting it off with the ſame dependance, from one day to ano- 

ther, to the great prejudice of the Parties, who complain 
exceedingly of theſe abuſes, pretending (Juſtly) they never 

knew any end of their bufineſs, after it comes into theſe 

Courts: Who gains by this I wonder ? ?Tis a ſhame ſo re+ 

gular a praCtice ſhould be abuſed by the Villany of a compa- 

ny of time-ſerving ignorant Fellows, as are now adays; the 


only men advanced to Employments. 


SECT 
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The manner of getting the Citation under Seal, 
which was Decreed againſt the Defendant, to 
make him toanſwer to the Libel. 


1. What this Citation is, and how, and why procured. 


P. 

If | (1. What a Commiſſion #. 

as | 

h 2. Before whom the Ct- 

as ttion- for this par-| * mY ; gms , _ _ _— 
oſe is to appear(Scil) wan of 5t,1 ant a5 Wye 

re P PP obtained 

hte | Whether the Fudge : 

th himſelf or ſoms C Sg 

- wer y - 4 ib afar| 3. In what Caſes this Commiſſion 

- cher: purpoſe, if be- | ought not to be granted. 

1t- fore Commiſſioners 4+ The Proftors are to be admoniſh'd 

10- we muſt conſider. to be preſent at the Execution of 

11N L this Commiſſion. 

er 

eſe W E told you before, that upon the Decree for the 

rex principal Party to anſwer,a Citation to that purpoſe 

- might be extracted : And this ſort of Citation is called a 


Special Citation *, being dire&ed only to one particular * Weſemb.is 
AQ of the Proceedings. Now the Plaintiff muſt take P-ra#ir. Cod. 
care, that ſo ſoon as is poſſible, after the Suit is Conteſted,he 2" 5+ Hier 
procure the anſwer of the adverſe Party to the Poſitions of * 
the Libel; that ſo his intention being perhaps founded, or 
granted by the anſwer of his Adverſary ; he may proceed 
to a Concluſion, and to Sentence in the Cauſe, without 
producing Witneſſes, or if he be relieved by the anſwer, 
" in ſome one or more of the Articles, then he need but pro- 

\ Cuce Witneſſes upon the reſt, which are not confeſſed, and ſo 
eaſe his Client from the Trouble of proving thoſe which are 
confeſt : Wherefore the Plaintiff (in order hereunto.) ought 
to get this Decree or Citation againſt the principal —_ 

palle 


—— 
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'! proc. Camer.tit. 
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paſſed under the Judge his Seal, and executed as ſpeedily as 
is poſſible, and cerrified and brought into Court on the day 
he is to appear in as before. 

2. This Citation or Decree for the Defendant to anſwer 
to the Libel, is either to make the Party appear at the or- 
dinary and proper place of Judgment, there to be ſworn, 
or elie before Commillioners appointed by the Judge his 
authority to ſwear the ſaid Party, and take (his anſwer, 
1. A Commiſſioner or Commillary, is a Word of a very 
large extent, ſignifying generally every one who receives a 
Mandate, to diſpatch Afﬀairs or Buſineſs *, 2, Now the 
Judge is wont to grant a Commiſſion (to Parties or Per. 
ſons named to him) with intent to ſave Charges and leſſen 
the Expences (on the behalf of the Parties in Suit) to 
ſwear and examine the Defendant, or principal Party : 
Eſpecially if the Defendant ſo to be ſworn, dolive in parts 
remote from the Court, or place of Judgment. And in 
this caſe, there is ſeldom a particular day appointed for 
the party his appearance, or any certain place, but only 
in general, that he appear at any time before ſuch a day, 
(which is to be appointed by the Judge, according to the 
diſtance of his Habitation from the place he js toappear 
at) to give his anſwer &c. before the Commiſſioners ap- 
pointed for this purpoſe. And at the ſame time wherein 
this Commiſſion is obtained , to the effect aforeſaid, the 
Judge is alſo wont to aſſign the Commiſſioners a day a- 
againſt which to tranſmic the Parties Anſwer, and certifie 
what other Proceedings happen 1n and about the Premi- 
ſes; againſt which day ſo aſſigned, or rather-againſt the 
day following (for if the Defendant do appear in any 
part of the day, aſſigned for the tranſmitting of this an- 
{wer as aforeſaid, he cannot be ſaid to contumacjous) 
the Plaintiff muſt take care, that the Certificate of the ſaid 
Decree or Citation be continued , that ſo if the Defen- 
dant take not care to undergo his Examen, and tranſmit 
his anſwer againſt, then he may be Decreed Excommuni- 
cate. Now if the Perſon to give this anſwer, be a priviledged 
Perſon, then the Commiſſion 1s to be obtained at the mu- 
tal expences of the Parties (Scil.) the Plaintiff and the 
Defendant ; But if the priviledged Perſon be the Plaintiff, 

or 
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or he who Sueth z then he is to bear the charge of this 


 Commillion, and not the Defendant, who receives the be- 


nefit, of ir. [An Improbable conſequence methinks ; for 
the reaſon of ir lies altogether hid trom me; therefore I 
refer the Reader to Mr. Clark, his own Words (in bis T:i- 
tul.Cujus ſumptibuCommiſſio,pro parte principal; ſit concedenda) 
ro make a better conſtruttion of them. ] But in theſe 
days, the (Judge without any Cauſe being alledged) is 
wont to grant a Commillion, to examine the principal Par- 
ty, or the Defendant, (though no priviledged Perſon) if 
he requeſt it: In which Caſe, the Party ſo deſiring the 
Commiſſion, is to bear the whole charge in and about ir. 
3, In Matrimonial Cauſes, the Judge is not wont to De- 
ciee any Commillion for the examination of the Defen- 
dants,or principal Parties; but is wont to compel themto 
appear, and ſtand Perſonally in Judgment, and undergo 


\ the examen the Judge impoſeth upon them ; and that in 


ſuch Caſes where the Law provideth it, they may be Se- 
queſtred, or ſeparated into ſome place apart, &c. 4. Like- 
wiſe at the ſame time of obtaining this Commiſſion, the 
Proctors are both of them admoniſhed to be preſent be- 
fore the Commiſtoners, at ſuch time and place as the 
Commiſſion is to be Executed at. 

Alciatws & Lanfranc. T. de poſitionibus, Obſerve that Poſi- 
tions are, wont to be propounded in their pracice in this 
part of the proceedings, (that #s) immediately after the 


Oath of Calumny : Bur this Practiſe ſeems to be Hyperbo- 


lical, as well as Obſolete. For whether you reſpect thoſe 
Poſitions which are called Defenſive, Peremptory, Excep- 


| tive, Elifive, Declaratory, Replicative, &c. you cannot but 


confeſs they ſeem to be included properly in theſe, when 

and in what part of the proceedings ſoever theſe are urged, 

as whenſoever we except, then may we be ſaid to pro- 

pound Poſitions exceptive, &c. Now Alciats intends them c © 

* asqueſtions, particularizing, and ſpecifying the Contents * 4lciat.de — 
of the Libel more expreſly : . By reaſon whereof the Defen- 7 rg _-_ 

dant (who would probably anſwer in ſuch general «terms* * " 

to the obſcure Libel, that he would not at all eaſe the 

Plaintiff from the proof of ought) is now in ſuch Laby- 


' rinths, as he maſt of neceſlity (if he do anſwer ſo many | 


ſeyeral 
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ſeeral and particular queſtions) confeſs ſomething, where 
by the Plaintiff may be eaſed in his proof; and 1a this re 
ſpe, Articulus & Peoſitio, ſeem to differ little, and therc 
* Jacob Styrer fore at this day they are * promiſcuouſly taken the on 
35 as wt 4. for the other, and good reaſon it ſhould: For if this be th 
0bſ.7.n. 2.453. intent of theſe Poſitions, there cannot be any thing mor 
Gail-1. 0b/. 89. particular than a Libel in Articles. I confeſs my {elf a 
a. 3- Rosbach. -bfolute ſtranger to this Piece of PraQtiſe, not remembrin 
procgjun- 1151" that I ever obſerved any Poſitions of this Nature, whic 
bor. fe. verbum Alciatus ſpeaks of : Only Poſitions additional 1 have known 
Articulus, bur theſe ſeem to reſpe the amending, or mutation of thi 
Libel), and therefore are ſuperfluous to be treated of a part. 
from that AC or manner of Practice ; this is but my Weal 
ſence, and bare refleCtions' on them: I willingly ſubmit 
my ſelf to the Juris Tyronibus, to be better informec 

hereia. 


CHAP. II. 
Of the Perſonal Anſwer of the Defendant. 


SES 3. 


1. What an anſwer is. 

2. How many ways an anſwer may may be underſtood and 
taken, and the reaſon of ſuch y- Any 4 

3, How the Citation or Decree, for the principal party mu 
be brought into Court. : Ed; 


4+ What Remedy againſt the Party, if be does not appear 
pon that Citation, | 


Efore we ruſh into the Throng, it is very requiſite we 

I trace the Subject matter of this Chapter from the be- 
ginning, and explain what ir is firſt, and the ſeveral Or- 
ders and Structures of it. An anſwer therefore (which 


Is 
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re= jshere meant of) is an aſſeveriny * of a Poſition, confiiting * Unmin.difpe 
re= of Affirmation, or Negation. Or an Anſwer is a Confeſſion, 15+ 7» 20. 
ere- made (to the Poſitionor Articles of a Libel) by the words 


one he doth, or doth not believe, + cc. tGail.x.0bſ.92 
the 2. Now theſe Anſwers may be diverſly made, and as di- Minſ. 6 ob(.86. 
Ore verily conſtrued ( Scrl,) Rosbach. proce 

* an civil. tits 52s 

I . ; N. Is 

10g (Categorical or ſimple Enunciation or 

ch Speech. 

Wn; 


Hypothetical or compound Spcech. 


the 
«| r : Modal Speech. 
ak = (Afﬀfirming CFinitely 
mt Anſwers may be | 5 or ; or 
ned diverſly made,< <3 2  IDenying Clnhinitely, 
and as diyerſly | &. | Quality 
conſtrued. © | by reaſon Neceſlirily or 
| whereof < Contingently 
VER) = True 
{— jthey are | ( Scil.)) by 
\ -reicher | Accident. 
Falſe. 
LEquipollent Term. 


_— 


For Example : A Categorical Anſwer is ſaid to be that, 

in which the Subject, and the Predicate have their princi- 

- | Pal parts: So that to anſwer Cateporically , is nothing 
elſe, than to anſwer after the ſame manner, as the queſti- 

4ng\ on was propounded : As ſuppoſe this were the Poſition or 
| Article to be anſwered to ((Sczl.) I propound that Tztins 
nu did freely ratifie and confirm that Will, whereby he is pro- 
hibiced from being Executor 3 To which Poſition, T1: 

pear | gives this Categorical Anſwer, either ſimply and abſolute- 
| ly (I believe, or 1 do not believe that I confirmed that 

| Will, &c.) or adding this quality, (I do not believe that 
u- I did it freely. ) Incthis you ſee, the anſwer 1s made after 
'be. | *he fame manner, as the Poſition: was propounded. Bur 
Or. | when Titins anſwereth thus to the Poſition, ( Scil. if I did 


ich] confirm that Will, I was ignorant that there was any law- 
is| G _—_ 


| 
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ful prohibition contained therein ; orif I did confirm it 
then I was compelled to it, &c.) this ſort of Anſwer is cal- 


* Manual. Tur. led an Hypothetical Anſwer, * Likewiſe if T:tiz4' an- 
de verb. fiznif. ſwers thus, (tis poſſible 1 might confirm that Will, &c. ot 


vide verbum 
Reſponſia. 


I was neceſlarily compelled to to conhrm-it, ) this ſort of 
Speech is {aid to be a Modal Anſwer. Alſo Anſwers may 
be finitely aſhirming, or infinitely denying, which happen: 
no otherwiſe than by placing the note of Negation ; anc 
though this Nicety 1s not alway worth the taking notic: 
of, yet ſometimes it may ſo fall out, that the Party whc 
gives the Anſwer, may be in danger of being perjured, by 
the miſtake of thoſe who draw the Anſwer, not obſerving 
to place the note of Negation 2right, by means whereo! 
they may at leaſt alter the intent of the Party who is tc 
anſwer. As ſuppoſe a Poſition, or Article is put thu: 
(Scil. That the Teſtator was in ſo good health of Bady al 
the time of making the Will, that he was able to write 0- 
ver his Will himſelf, and Seal it, &c. ) Tow the Defen- 
dant being to anſwer to this Article Negatively, anſwerctt 
thus, {Credo defunttum potuit non ſcribere Tejtamentum, &c.” 
which is an Aſhrmative Speech inſtcad of a Negative, and 
implies no more, than that the Deceaſed was able to let 
alone the Writing and Sealing of his Will; whereas the 
Party anſwering intended to deny abſolutely, that he had 
the leaſt ability to write his Will as is alledged ; which had 
been ſo to be underſtood, had the Particle Nor, been pla: 
ccc before Potuit, and what 11] effect a miſtake of this na 
ture ( either in the Perſonal Anſwer or the Proofs ) woulc 
have, if committed, may appear to any, I know the Pro 
Qors will cavil at theſe Criticiſms; for ſay they, none arc 
ſo dull, bur may perceive a difference betwixt theſe way: 
and manners of Specch. I grant | Sirs ] ye may percciv« 
a difference : But I queſtion very much, whether or no yor 
can give a reaſon for ſuch difference ? what effeCt theſe Ni- 
ceties May haye ( in Law )) upon any of theſe proccedings: 
I refer to the Judgment of the Learned : But that all An- 
{wers and Proofs do conſiſt of ſome of theſe, may not (1 
hope ) be denied. 


2. Thi 
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2. The Decree or Citation for the principal Party to 
aniwer, is to be brought into Court ( as other Citati- 
ons are) on that day ordered for his Appearance, with 
a Certificate Indorſed upon it , like as other Citations 


have. | 
4. And if the Party appear not, then the ProQtor of the 


Plaintiff ought to. accuſe his Contumacy, and defire that 
he may be decreed Excommunicate in like manner, as is 
ſpoke at the beginning of the Treatiſe, in the Chapter of 


Excommunications, &c. 
S BC 3. *. 


The manner of Producing, Swearing and Examis« 
ning the principal Party before the Judge. 


1. How the Defendant u produced. 

2, How ſworn, and the proteſtation of his Proltor at the time 
of his being ſworn. 

3. What Penalty, if he undergoes not his Examination ( after 
he is ſworn ) wathin the time limited for that purpoſe- 


Tf the principal Party, or the Defendant be preſent in 
Court before the Judge ; the Plaintiff is wont to ac- 


pla- quaint the Judge to this purpoſe; ( Sc#l. ) that he there 
; a-  Produceth the Defendant, whom he deſires may be {worn to 
ould | makea faithful anſwer to the Poſitions of the Libel given 


Pro- 
> are 
ways 
-21ve 
| you 
> Ni- 


in on his part. 

2, Then the Judge having ordered the Defendant to la 
his Hand upon the Book, adminiſtreth an Oath to tÞ's et- 
fect. You ſhall ſwear that (having removed and laid ajide all 
manner of Afﬀettion , which you any way bear to wir omn 
Cauſe) you will faithfully and truly anſwer to the F-jx:tons of 


1085), the Libel, given into this Court againſt you, by ſuch an one, 1 


An- ſuch a Cauſe ; touching your knowledge in ſuch things, as Con- 
t (1 cern your own proper Fatt, and touching your Credulity un ſuch 


The 


> 
| 
: 


| 


things, as concern the Fatt of ſome elſe : So help you God, &C- 


Upon which the Defendant muſt kiſs the Book, in Teſti- 
Cx 2 mony 


i 
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mony that he Sweareth. Now the Defendants are ſome 
times produced to anſwer to criminal and captiovs Poſitions 
which he ought not by Law to anſwer to, as falls out jr 
Cayſes of Defamation CorreCtion, Perjury, &c. Where 
fore It is neceſlary in theſe and the like Caſes, that the Par. 
ty or his Proctor do ( at thetime this Oath is Adminilſtred 
protelt in the preſence of their Adverſary, or his Proftor 
that they do not intend to anſwer to any criminal or cap 
tious Poſition : Or if it happen they are requeſted to an 
ſwer to any ſuch Poſition, then this their anſwer to be ac 
counted Null, and as though they had not been made 
If this Proteſtation be omitted in theſe Caſes, then thi 
Party anſwering, loſeth the Benefit of the Law, which hi 
might otherwiſe have. 

3. This Oath being taken, the Plaintiff ought to requel 
the Judge to admoniſh the Party to undergo his Examina 


tion upon the Poſitions of this his Libel, againſt the nex 


Court-day, or elſe that he appear then, and fee himſel 
Excommunicate, for that his Contumacy, jn not being { 
examined : Andaif the Defendant being ſo admoniſhed, 
not take care to be Examined againſt that day, nor dot 
appear then to alledge ſome reaſonable Cauſes, in orde! 
to excuſe ſuch his contempt ; this his Contumacy is to bt 
accuſed, and in penalty thereof, he-is to be Excommuni: 
cated as above. And if he ſtands Fxcommunicate Fort; 
days after the ſame is denounced, then this Denunciatior 
is to be Certified, and he is to be ſignified to the King? 
Majeſty, and the Writ for taking his Body is to be obtain 
ed againſt him, and he to be kept in Priſon, until he b 
Examined, and fatisfie the Church for this his Contempt 
and pay Contumacy Fees. But if the Party or his Procto 
Con that day which was ſo Aſſigned for his Appearance 
to ſee himſelf Excommunicate for not being examined 
do alledge ſu{hcient Cauſes why he was not examined 
( Scil, ) becauſe the Regiſter, when he requeſted him tc 
Examine him, was not at leiſure, [ they ſeldom draw th 
Anſwers, but the Procors of the Defendants themſclve 
do it ] or any other lawful Cauſe : Then the penalty 0 
this his Contempt, is reſerved until the next Court-day, 0 
rather ( ſeeing in that Caſe he cannot be juſtly ſaid to b 

CON 
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ne-  contumacious ) he is to be admoniſhed again as above, to 
Ns, undergo his Examination, if he be preſent in Court , and 
- M if not, then the Cauſe is to be continued in its former ſtate 
-It until the next Court-day : So that if the Defendant is not 
ar- Examined before this Prorogation approach, he is then to 
:d) be Excommunicate. 


an- SECT: ». 


de. The manner of producing the Defendant before 
qr Commiſſioners Aſſigned to take the Anſwer. 


uelt 3. The manner of preſenting the Commiſſion, and how accept- 
ina» ed of by the Commiſſioners, and how Executed, 

next 2+. How the Execution of it is to be certified to the Judge 
1ſelf who grants it. | 

gſo, 3. The manner of alledging the contempt of the Commiſſioners 
, do in not tranſmitting the proceedings upon the Commiſſion. 


xder i the laſt Paragraph of the foregoing Chapter , we 
o bt] | ſhewed you that the Decree or Citation for the princi- 
unl- pal Party as aforeſaid, is to appear cither before the Judge 
orty or Commiſſioners appointed for that purpoſe 3 before 
1:101 whom alſo the Prottors are admoniſhed to appear at the 
ing fame time. Which Commiſſion is to be preſented totheCom- 
tall, miſſioners, and accepted of by them, in like manner as the 
e be Commiſſion for Examining Witneſſes, (of which in the fol- 
mpt; lowing Chapter ) is preſented and accepted. Upon which 
xctol they are to proceed in all things, in the ſame manner as if 
ance, the principal Party were produced before the Judge, (where- 
ned) of we ſpoke in the foregoing Set#.) the like Oath being to 
ned; be Adminiſtred, and the like Proteſtation being made by 
m to the Proctor as was there ſpoke of. 

y the 2. The Commiſſion being Executed, a Certificate is to be 
ſelves made thereof, after the ſame manner, as the Commiſſion for 
ty 0 Examining the Witneſſes is to be certified, mutatis mutandis, 


' = the which ſee in the following Chapter. 
[0 
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3. Tothe ſame place alſo we muſt refer you to infor 
your ſelves,the manner of alledging the Commiſſioners co! 
tempt, &c, and the way of proceeding againſt them f 
ſuch contempt, therefore repetition is needleſs. 


EEC 3.4 


The ' Defendant refuſing the Oath to anſwer t 
the Libel. 


1. What remedy in this Caſe. 


'F the D-fendant refuſe to take the Oath, to anſwer t 
the Tyuncions of the Libe!, or to any other matter, t 
whici: he ought by Law to anſwer; or doth pretend an 
f.14..v0s Cauſes why be ought not to take It; he Is nott 
be pronounced 7rs confeſſo, as confeſſing the matter, thoug 
| --have been often admoniſhed, and commanded to tak 
e Oath, but he is to be denounced Excommunicate, an 
's thereupon to be Signified to the King's Majeſty, an 
- 4 Impriſoned, and there detained , until he take th 
ath. 


SECT. Fo 


The Defendant not anſwering fully to the Poſiti 
ons of the Libel, 


1. The Petition of the Proftor of the Plaintiff. 
2. What remedy againſt the Defendant in this Caſe. 


TY Defendant being ſworn, and having given his At- 
ſwer, but not a ſatisfaftory one, the Proctor of the 
Plaintiff may alledge, that the Defendant hath not an- 
ſwered fully ro ſuch a Poſition or Poſitions, referring him- 
ſelf to the Anſwer, and to the ſaid Poſitions, as alſo to tht 
Law in that Caſe; wherefore he muſt deſire, that the De 

Fendal 


: 


_ | 


Ul, 
Orm 


; for 


4 


. ing athed, commanded, and admoniſhed to give a full Anſwer, 
| hathrefuſed ſo todo; tqerefore we pronounce him Contumaci- 


PART. III. Eccleſiaſtical Conrts. 


fendant may be called againſt ſuch a day, to anſwer fully to 
the (aid Poſitions, _ 

2, Upon which the Judge [| informing himſelf in the 
matter, and being ſatisfied ( by comparing the Anſwer, 
with the Libel there in Court ) that the Defendant has not 
fully anſwered ] may Decree the Defendant to be called, 
according as Is deſired, or elſe he may aſſign to hear whar 
the Defendant hath to ſay, in excuſe of his not anſwering 
fully againſt the next Court day ; and then ( Informations 
being had with Counſel, as to the Law, and the matter 
of FaCt in this Caſe) the Judge may either grant, or re- 

jet the Petition made by the Plaintiff; and if he Decree 
that a fuller Anſwer ovght to be made, then a day is to 
be appointed for this purpoſe, and a Citation to be De- 
creed againſt him, to appear and ſee himſelf Excommu- 
nicate , if in caſe he anſwereth not againſt that day ſo 
appointed for a fuller Anſwer : And if he do not anſwer 
fully before that day, nor appear on the day which was 
appointed for his appearance as aforeſaid, then he is to be 
Excommunicate ; and if ( being ſo Cited ) he do appear, 
but alledgeth no ſufficient Cauſe why he did not anſwer, 
he is not to be {worn to anſwer de novo, but is to be admo- 
niſhed , and compelled to anſwer fully as above, ( by 
vertue of the Oath he has already taken ) before the next 
Court-day, upon pain of being declared Pro Cornfeſſo, or 
one confeſſing the Articles or Libel laid againſt him; or 
elſe to appear apainſt that time, and ſee himſelf declared 
and pronounced as ſuc, At which time if he appear, 
the ProQtor of the PlainrifF is to requeſt, that he may be 
admoniſhed to give a full Anſwer immediately , under 
Penalty of being declared Pro Confeſſo , * as before, « 1, equi. 
which being granted by the Judge, if the Party doth ;untar ut quis 
not then accordingly anſwer; The Judge faith on this pro confeſs pro- 


manner ( Scil. ) Becauſe N. being preſent in Court and be- Puncietur, vel 
non; vid? Lanf. 
de Reſponſe n.2. 
þ ; Es aw" I6. ac per tor, 
cirus, and in Penalty of this his Contempt ( at the Petition udj plures po- 


nuntur caſus 


10} 


* In quibus non habeatur pro confeſſn, licet non reſpondet. Generaliter wer) hec Reg. procedit, 


Nut tacet non utique fatetur ſed tamen verum eft eum nan negare. Adde Aliatum de 


M.) 


. Poſition. Sed, pena non reſpond. fol. 136. 
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M.) we declare bim pro Conf-lſb, or as one Confeſſing 01 
® This s called ry anting thoſe things, which be refuſcth to anſwer fully to. * But 
ke "ag * 1c is more ſafe, that the Judge do not pronounce him pro Con- 
3. wn. [eſo in ſuch general terms, but rather more particularly 
dererb. fi;nif. for not aniwcring fully to ſuch ai Article, or {uch a part of 


»erb,cunfeſio. an Article. 
= + bj 8 


The Defendant or his Prottor Confelſing or An: 
{wering too much to the Libel or other matter. 


1. The manner of the Defen:nts » his Proftors Petition, 
* An erroneous in order to the revokins this Confeſſion, and when this 
afeſſion being Revocarion ts permitted. 


| DOE — The principal Party may be Convitt of Perjury. 
"tral Par 

If, does 2 F F the principal party do confeſs 2ny thing in his perſonal 
"ee the Ws Antwer: ibrough miſtake, * he ought to appear perſo- 
——_ nally before the Tudge, and revoke this Error; for the Pro- 
» © Cor by a gencral Proxy, ad [:res, hath no ſpecial Mandatete 
. b» revoke this Error ; but the Defendant may grant a ſpecial 
+» Proxy (to his Proftor) to this purpoſe. Which ſaid Party, 
&. or his Protor, may appear before the Judge, ( in the pre- 
.*-** ſence of the adverie Prcftor ) and declare, that they do 
) 7 que £E1 and there ſubdnCt and revoke their own Confeſſion or 
21020, Aiiſwer, made ( on ſuch a day ) to ſuch an Article of the 
. C. decon- Libel or Matter, &c. and that they do dclire this their An- 
TE ſwcr may be accounted as ſubducted and revoked to al 
* & þ.. - intents and purpoſes in the Law. And then making the 
ueiaetion Error manifeſt, and that it is much different from the 
arfranc, ple- matter of Truth, they muſt alledge that this their Confeſſi 
py Ow 4 on or Anſwer eſcaped from them, through a manifeſt Er- 
& ener ror, and that the Truth of the matter 1s much otherwiſe 
is prefrin Eg. in the porfonal Anſwers aforefaicl, it is aniwered, tha 
in numero 33, he believed 4. had been Farmer of the Rectory ( where 
ficatin c. Quo- the Tithes Syed for were duc) in the Years and Months 
mam n.13, mcationcd in the Libel, or in ſuch a Year; Whereas it 
ver) 


05 | 
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very deed, he was not at that time Farmer of the faid 
Rectory, having Sold, or alienated all his Right, Title 
and Intereſt, in and to the Tithes aforeſaid, ( upon ſuch a 
day, in ſuch a Month and Year, before the time mentioned 
in the Libel) to one D. by reaſon whereof the ſaid D. 
( and not 4. mentioned ſo by miſtake in the Anſwer ) was 
the real Farmer of the ſaid Reftory, and all manner of 


Tithes whatſoever belonging to the ſame in thoſe years Li- 


belled : Which thing being unknown to the Reſpondent at 
the time of giving his Anſwer, therefore the ſaid Confeſſion 
was erroneous, and a perfet miſtake; or if in the perſonal 
Anſwer, there is a Confeſſion of Eight- Acres of Barley, 
when in very deed there was but Four, or perhaps no 
Barley at all, Now if this Error be proved ſuch by ſuffi- 
cient proofs, or by the Confeſſion of the Adverſe Party ; 
then the Defendant or his Pro&tor may revoke theſe erro- 
neous Confeſſions by the Judge his Decree, and not other- 
wiſe,if the ſaid Anſwers were not accepted of by the Adverſe 
Party before they were revok?d, But I chink faith M.Clarke) 
that even in this Caſe where the Anſwers are accepted, 
this Revocation avails, though the Judge do not inter- 


| poſe his Decree, becauſe ſeeing the Matter and the Truth 


is proy?d to be otherwiſe, the Adverſe Party cannot take 
any Advantage by the ſaid erroneous Confeſſion, though 
he has already accepted it, and this Reyocation may be 
made any time before Sentence , ſaith Alciatzs, in the 
place laſt quoted. 

2, That the Defendant may be Convi@ of Perjury, is 
not at all to be doubted; touching which matter mention is 
before made, where it is ſhewn what Cauſes the Ecclelia- 
ſtical Courts take cognizance of ; and for the better diſcern- 
ing how, and when any one may be underſtood to be 
perjured , we may not unfitly appropriate to this place 


what Lanfranc ſays, de teftibus ®, to which place I refer * De Toft. de- 
. the Reader. 


SECT. 
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Ll We ſe mb. in 
Paratit. Cid. 
eum. 5.lit.D. 
Scurfuus. Con. 
9. NWN. 3, 
Cent. 1. 


T Alciat. de 
Feſt. fol. 148. 
Se. qualiter 
fint teſtes pro- 
ducend!. 
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Satisfaftion being made as to the Anſwer of the 
Defendant ; Letters Compullaries are to be ob- 
tained to compel Witneſles to come againſt the 
Term Probatory. 


1. What theſe Letters Compulſaries are, and why obtained, 
2. When and how ovtained. 
3. Before whom theſe do compel the Witneſſes to appear. 


TT Defendant not confeſſing all, or none of the [nten- 
tion of the Plaintiff; ic ſtands him in hand, to pro- 
duce Witneſles to prove his Intention or Libel, either the 
whole, or that part thereof which is not confeſſed by the 
Defendant, in order whereunto he muſt get Letters Com- 
pulfaries decreed againſt the Witneſſes he thinks fit to 
name; and theſe are another ſort of Special Citations 
ſpoken of before. * | 

2. They are wont for the moſt part to be obtained when 
there is ſatisfaction given, as to the anſwer of the Defen- 
cant ; thongh ſometimes they are obtained at the ſame 
time the Citation pro parte is granted, with a Provsſo that 
the Witneſſes be not produced before the Defendant has 
eliyen his anſwer ; and in like manner as the Plaintiff ob- 
tained the Citation, for the principal Party to give his An- 
{wer ; ſo mult he obtain theſe Lerters Compulſaries by al- 
ledging, that there are ſuch and ſych Perſons, who are fit 
Witneſles &'c. + whom he delires may be compelled to 
come and give their Teſtimony &c. whereupon the Judge 
grants his Petition. 

3. And theſe Compulſaries arc likewiſe for the Witneſ- 
ſes to appear, either before the Judge himſelf, or before 
Commiſſioners appointed by him for that purpoſe, ( which 
Commiſſioners ought then to be named, and the Commil- 
ſion likewiſe granted ) before whom the Witneſſes muſt be 
examined ſome time viithin the Term Probatory, and q 

the 
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the time they are Cited, the Plaintiff ought to render them, 
or at leaſt to promiſe them their Charges of Journy, &c. 
and this ought to be, whether they appear before the Judge, 
he or before Commiſſioners, &c. the Proctors are alſo admo- 
jþ. niſhed, ( at the time, theſe Compulſaries are obtained ) to 
he be preſent at the Examination of the Witneſſes, ( if they 
be ro be Examined before Commiſſioners ) in like manner as 
at the taking the Perſonal Anſwer. 


d. 
CHAP 5, 
en- 
"he Of Proofs to be produced by the Plaintiff upon his Li. 


the bel, or other Matter, on, or before the day Aſſigned 
Jig for that purpoſe, called in the Law the TER M- 

to PROBATORY, andof Exceptions agatnſt thoſe 
ons\ Proofs, &C. 


hen | 

fen- SECT. 1. 

1Me # Probatio Alte 
hat 1. What this Term-Probatory is , * and to whom it ap- {© of a 
has pertains. m_ — 
ob- 2. W bat Proofs are, and bow many fold, and how they may _ _ 
An- be ſaid to differ, &c. and when produced. - ad ejus expedi- 
 al- tionem, (F ter= 


c it A Term-Probatory is faid to be that time or delay, all may 
| to which was given to the Plaintiff, wherein he might Datur autem 
dge prove what he Pleads or Sueth for ; nor has the Plaintiff ms 0 idem 
the ſole and abſolute benefit of it : For the Defendant may 97% Adto- 
nef- likewiſe make uſe of this Term, if the Plaintiff renounceth al; hr of a7 
fore it, as is ſhewn afterward. prob. n 8.nf. 
hich 2, A Proof in this ſenſe, is amaking the matter evident Chilian, in 
mif- to the Judge, ſo as he may be able to determine the con» Pra#. c. 17. oy 
t be troverſie impending ; in a large ſenſe, it fgnifieth a ſetting ING 


ua forth the matter before the Judge : More ſtrictly it _ lite B. colum: 2. 
es 
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_ fies that full proof, which is made by Witneſſes and Inſtry- 
® Maſcardus de ments *. Now Proofs are ſaid to be two-fold, in reſpeCt of 
Proba. _ the matter in Controverſie: one ſort of Proof has relation 
Womb -.** tothe matters of Fact, the other has relation to the matters 

«IN Þa- s . . 
zatit. ff.de pro. Of Law which occur therein ; and this ſort of Proof laſt men- 
ba. 7F preſ.n. 2. tioned, ought to be made by the Laws,Cuſtoms,Canons,&c, 
+ Alciat. d ſometimes direCtly, ſometimes by Arguments F. 


1 Proba. fol. 140, Baldus in additione a ſpgculatorem de teſtibus. Seft, nunc videndun. 


(Moſt evident, which are ſuch Proofs as are 


ii made by Priviledges, Inſtruments of un- 
f | doubted Credit, &c. 
Y Evident & clear, \ Witneſles; 
. or full Proof, | In{truments, s- e. Writings, 
| which makes | Confeſſion. 
'\ (a) Dehiſe Proofs (4) | fo much Proof, | Evidence of the Fact. 
\ © RT which have| as ſerves to5 An Oath, | 
| ogg "os wy relation to 2 determine the A juſt Preſumption, 
|  Zeri. Se8. quag (De Matters whole Suit ; & | Fame. 
' Gverb, proba. of Fact, are | this js done ei- | Undoubted . Circumſtan- 
PORES. ſaid to be| ther by ces. 
q. either 
[ ) Aehod. Leſs Evident (b) which (One Witneſs 
It _ cocoa make ſome Proof of | A private Book or 
| WUmmins diſp. the matrer, but notſo] Writing. 
''! x6. th. x. Alc, * much as will ſerve to{A mean, or reaſo- 
| bes. Of in | ground a Sentence] nable, or indif- 
| —— my wh upon ; this 1s made ferent preſumpti- 


| pare 3.n.2. L by Colt. 
Weſemb, in ff. 

'|'! de prob. Gy pref. n. 4. ubi plene de his probation. diviſionibus reperias. Speculator tit. de 
1 prob, Sed. videndum. 


Likewiſe thoſe Proofs which are made by Witneſſes, 
may be ſaid to differ, in reſpect of the Form of Speech, 1n 
like manner, as the Anſwer of the Defendant, or principal 
part was ſaid to vary. An1 theſe Proofs are uſually produ- 
(| ced after the Suit is Conteſted, and not before, ( that is, at 
| any time, before the Term Aſhgned for Proof LO the 
fl erm- 
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Term-probatory ] be expired.) Alciatms * recites ſeveral * Ub; s. &:-4 
ff Caſes, in wbich the Proofs ( the Witneſſes at leaſt ) may Teſt. fol. 146. 


n be produced before the Suit is conteſted. - ay os 
rs reſtibus ns 5. 
I» 5 E c- * - 2, litt, A. 


The manner of bringing in the Letters Compul- 
ſaries, againſt the Witneſſes. 


n= I. How brought into Court, and how a Citation viis & modis, 
is whtained upon the ſame, if the Witneſſes could not be | 
fonnd, &c. alſo the Term- Probatory tobe Prorogued. 
2. The manner of proceeding, if none of the Witneſſes Ci- 
PS, ted do appear. 
3- Alſo if ſome of them appear, and the reſt abſcond, 


T Omitted in the laſt Paragraph of the foregoing Chapter, 

# 10 acquaint you, the manner and way Mr. Clarke ob- 
{-rves in requeſting the Witneſſes to come and depoſe their 

l- knowledge, &c. * againſt ſuch a day, within the Term. * Plurimi (in | 
Probatory : Which day coming, and the Witneſles not ap- —_ —_— 
pearing, the Proctor of the Plaintiff muft alledge to the pd ww 
Ju''ge, that there were ſuch and ſuch Witneſſes, very ne- ſztcitatus,aliter 

ot. ceſſary to prove the Contents of the Libel given in by reddit /e ſupe- 

| him, which were deſired and requeſted to appear, &c. and ##m1, que opt- 

10- that notwithſtanding their Journey Charges were offered aol 

dif them, yet they have refuſed, or at leaſt deferred to come, {; /;x zantumro- 

tl") or (if it be ſo) that they have promiſed to come, but gatus valet di- 

come not :. Whereupon, he muſt deſire they may be com- 4um ſuum de 

pelled to come and give their Teſtimony, &c. And he muſt ——_—_ 

alſo Swear tothe truth of this his Allegation,that it is accor- 

ding to the Information given him, which he believes to 

be true ( except the principal Party himſelf, or ſome 0- 

ther who did requeſt them, be preſent there in Courrt;, for 

then they muſt Swear poſitively, and not de credulitat; ) 

6 that is, that the Witneſſes were requeſted as aforeſaid, and 

| had their Charges tendred, and that this his Information 

he believes is true. Upon which Petition, the Judge de- 
| Ccrees 


t, de 


_—_— —__ I - ..._w_ 
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crees them ſo io be Cited or compelled to appear [* upc 
ſome day befcre the Term beelapſed J to the effect afor 
ſaid : Which 1 -rm Probatory, if the Plaintiff fears will | 
almoſt elapſed before he gets theſe Compulſaries ( fo d 
creed ) Execut?:), and Certified ; it will be requiſite, th; 
he do at the ſame time, defire the ſaid Term to be Pr 
rogued, or Prolonged to ſome farther day ; and this js th 
Citation or Compalſary, we are to preſume and ſuppoſe | 
to be brought into Court on this day thus Prorogue 
Wherefore if the Plainciffs Proctor ( making manifeſt h 
diligence ) do exhibit the ſaid Decree or Letters Compul 
ſaries, and teſtifie either by an Authentick Certificate, © 
the Oath of a Mandatory, that all poſſible diligence wa 
uſed in order to Cire the faid Witneſſes, and that they d 
fo abſcond, or areabſent from their Homes, that they can 
not be perſonally Cited : Then the Judge doth grant Let 
ters Compulſaries, or a Citation vi#s & modis, &c, again 
the ſaid Wirneſles to the effect aforeſaid : Againſt whict 
time appointed for their Appearance in this Citation, tht 
Term-Probatory is alſo to be Prorogued. We necd not 
here ſpeak of the manner and form obſerved in the Ex- 
= theſe Citations, having already done it be- 
ore. 

2. This Decree or Compullary againſt the Witneſſes is 
to be exhibited, anc authentically Certihed, and the Con- 
tumacy of the Witneſſes accuſed ; and if they appear not, 
they are to be Excommunicate as above, and in that Caſe 
alſo, the Term Probatory is to be Prorogued againſt ſome 
competent day, within which time, tis probable this by 
communication may be Extra&ted, Denounced, and Certi 
fied : And if theſe Witneſſes ſtand Excommunicate forty 
days after the ſame 1s denounced, the Plaintiff may pro 
ceed againſt them (if he will) as in the former Chapter 
where it is ſpoke of Excommunications,&c. and if thePlait 
tiff do not uſe all diligence in the Premiſes, ( viz. inp 
curing the Witneſſes ro Excommunicate, Signified and [ 
priſoned ) then the Proceedings are not to be delayed, i 
prejudice of the Defendant, but the Defendant may deſi 
that the Cauſe may be concluded. And obſerve, that 
things ſpoke of in this Paragraph touching the wy 

taks 


_— 
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e- the like circumſtances, ſo as the Plaintiff cannot proceed 
be for wantof his Anſwer. Likewiſe though the Plaintiff may 
le- uſe all diligence to the effect aforeſaid, yet, ( leſt rhe Suic 
hat ſhould be too much prolonged , by this Proroguing the 
ro- Term-probatory, whilſt he is in ſearch after the Witneſſes, 
the and getting them Impriſon*d, &c.) he ought to produce 
«is other Witneſſes within that Term if he has any, and be. 
ed, cauſe ſometimes the Premiſes are purpoſely managed on 
his this manner by the Plaintiff, ( who has a bad Cauſe) to 
ul-| Protract the Suit, and increaſe Charges, to the grievance 
of of the Defendant, who perhaps is poor; the Judge may 
was at the requeſt of ſuch Defendant, proceed to a concluſion 
; do in the Cauſe, and pronounce his abſolutory Sentence on 
-an- the Defendants behalf: yet the faid Witneſſes are to be 
Let- admitied at any time, before the final Sentence is pro- 


inſt nounced 3 and tliough It be co:cluded in the Cauſe, and 


hich the Defendant may except againſt the ſaid Witneſſes, in 
te| like manner as if they had been produced within the Term- 

| prob-cc: ©, 27 before the concluſion 3 for by this Produftion 
Ex- | of the Wicr Jes, the Abncluſion in the Cauſe is prohibited 
he-| or reſcinded. 

3. Allo if only ſome of the Witneſles are Cited, and the 
zs is Tell abſcond, ſo as they cannot be Cited: In this Caſe the 
on- Plaintiff mult exhibit the aforeſaid Mandate with a Certifi- 

not, Cate thereupon, and accuſe the Contumacy of 4. XN. and 
Cake. 0- Witneſles Cited to appear this day, and at this place,&c. 
ſome; and deſire they may be reputed contumacious, and ( in 
bi penalty of this their Contumacy ) that they may be Ex- 
zertis Communicate, Then they are to be called by the 
forty Crier of the Court, and if they appear, they are to be 
ro- Produced, admitted and ſworn; and the Procor of the 
zpter adverſe Party may proteſt agaiſt, and diſſent from the 
Plain Premiſes. And as to the Witneſſes which abſcond and can- 
1 proN0t be Cited, the Proctor of the Plaintiff may alledge, that 
d In{he other Witneſſes named in the Mandate, be by him 
ed, Wntroduced , were diligently ſought, but could not be 
lefireJound 3 wherefore he muſt deſire, that they may be Cited 
hat all. to appear on ſuch a day ) perſonally, if they can be ſo 
neſſes/Cited, or elſe by any other ways and means, ſo as this 
taki Citation 


on take place likewiſe againſt the Defendant, if he fall under 


The Prattice of the PART. | 


a — nd LS 


* Alciat. de 


” — an 
= 
WET rs Teas argon » 
= — 


fnt cont. tet, 


es ts 
©. 
- —— — 


Citation may come to their knowledge ; which Petition 
Tadge grants. Then he muſt deſire, that the Term-P' 
batory may be Prorogued, as to theſe Witneſſes thus to 
Cited, which the Judge likewiſe grants, appointing a d: 
which ſeems ſufficient for this purpoſe in his reaſon, if 
ligence be but uſed. 


+ < *Up Ee ® 


The manner of producing , Swearing, Examinir 
and Repeating the Witneſſes before the Judge, © 


1: The manner of producing Witneſſes. 

2. Their Charges to be tendred before they Swear. 

3. The Form of their Oath, and the Proteſtation of the Þr 
ftor of the adverſe Party, at the time of their Swearin 
and his requeſting a time for Interrogatories, 

4+ The manner and form of the Interrozatories to be Adm 
miſtred by the adverſe Party. 

5. The manner of Examining, and repeating the Witneſſ 
before the Fudge, | 


E have ſhewn before, what courſe ought to be take 
in order to the getting Witneſſes tro be Examine 
(either before the Judge or Commiilioners)within theTern 
Probatory, or before it be elapſed. We now come to ſhen 
how they are produced, upon or within this Term. Where 
fore the Plaintiff having his Witneſſes ready in Court, mul 
acquaint the Judge, that he produceth theſe as Wirneſſe 
upon his Libel, whom he defires may be admitted, anc 
ſworn to depoſe the truth which they knew touching tht 
ſame. Then if the Defendant has any thing to ubjeR again 
the admiſſion of theſe Witneſſes, he is to propound it, bt 
fore their Oath be Adminiſtred : *and if he propounds n0 
thing, then the Judge admits them. 
2. Now If the Party producing theſe Witneſſes, has 
compounded with them, for their Charges of Journey i 
fore he produced them, they may ( either by themſels: 


( 
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or ſome Proctor in their name) defire the Juoge to order 

them their Charges before they take their Oath. Then the 

Judge (raking into conſideration, the diſtance of the Wit- 

neſles Habitation from the place of Judgment, as alſo whe- 

ther they be Hotſe-men, or Footmen, with reſpect alſo to 

their quality,and their abode at the Court, before their 7 xa- 

minaizon be perfected) is wont to Tax and allow theſe 

Charges, and orcer that they be not Examined betoie £016 

Charges be paid ; or he may (if the Witneſſes delreit) 

Decree a Monition 2gai: ſt the Party producing them, ( if 

he be not preſent in Court, ) but if he he preſent in Courc, 

then is he to be admoniſhecd there, to pay the ſaid Charges 

within a certain day : And in this Taxation, the Judge is al- 

ſo wont to allow the Fee of the Monition, as alſo of che 

Proctor, if the Taxation be defired by a Proctor : And if 

the Party producing theſe Witneiles, take no care to pay 

theſe Charges, according to the ſaid Montit1on, the Wit- 

neſles may proceed againſt him by way of Excommunica- * Alciat. de 

tion, and Srgnificavir to the Kings Majeſty, according to *ef. foi. 548. 

the uſual manner. Likewiſe thoſe Charges in and about the #% b-e#1 Fic 

ſame, are to be Taxcd by the Judge, and the Party pro- — in 

ducing theſe Witneſſes ought to be compelled to pay the Larfranc. de 

ſame, before he be abſolved, &c. teſt. depoſ. neZe 
3. Tixſe Charges being thus paid or ſatisfied, or order- ?!4%:s ſue Spe- 

ed in manner as before ; the Witneſſes are then to lay their —— ay 

hands upon a Bible, or Teſtament; to whom the Judge ,,.,+,. 5. ow 

ſpeaks in effect as follows *. Te are produced as Witneſſes 1n part. 4. 

ſuch a Cauſe, betwixt ſuch and ſuch Perſons ;, therefore you, . 

and each of you ſhall ſwear, that at the time of your Examina- £2 bs fab; 


tion, you and every of you, will depoſe and teſtifie the truth, ſupra, an teftis 
| andthe whole truth, ſc far as you know, without any love, favour, jurari prſfit ni= 
 affethion, or malice to either of the parties in Suit, &c. + So fiparsadverſa 


ſit citat. n. 10; 


hel p Rt 
cut ettam We 


you God. Which being done, the Wirneſles ( io Te- 


\ ſtimony that they take this Oath, in manner and form as = 
b* the Judge doth adminiſter it ) are to kiſs the ſaid Book. OR 


L f quod teſtes poſ= 
Whereupon the Defendant his Proftor, does diſſent from /int jurari par- 


this produttion of the Witneſſes, and does proteſt asto its '* adverſa pre 
Nullity, and of ſaying or propounding againſt the ſame, ns as __ 
and againſt their Depoſitions and Perſons, if they endea- /;;,,. & jorum 


* , * . . . r. .d - 
vour to depoſe any thing againſt the Intention of his Cli- py 
H ent ; | 
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Interrogatories 


ent; and does deſire that they may render ſufficient and 
concluſive Cavſes, for their knowledge in what they de- 
poſe, &c. and he muſt alſo defire a competent time may 
be Aſſigned him, againſt which he may provide Interroga- 
tories to Adminiſter tothe {aid Witneſſes. Whereupon rhe 
Judge perhaps Aſſigns a days time for this purpole, it the 
Witnelles dwell within the City, or more if they dwell out 
of the City, or any time before their Examination : Wirh- 
in which time ſo appointed by the Judge, or before the 
Witneſles be Examined as aforeſaid, the Procior of the 
Defendant ought to give to the Regiſter or Examiner, what | 
Interrogatories he purpoſeth to Adminiſter. But obſerve, 
that when the Proctior believes the Wirneſles ( produced by 
the adverſe Party,) to be Men of good Credit, or ſuch 
who will (tis likely ) depoſe for the defence, and inten- 
tion of his Client, it is requiſirce that ( at the time th+y are 
produced ) he accept the Perſons, and the Production of 
theſe Witneſſes, ſo far as they make, for his Clicnts in- 
tention, &c. but proteſt againſt their Sayings and Depoſi- 
tions, in as much as they depoſe any thing againſt the 1n- 
tention of fits ſaid Client. In which Caſe the Defendant 
may reprehend the Sayings and Depoſitions of the Wi: :icf+ 
{es, and may object againſt them, if they depoſe againſt his 
{21d intention, bur yer he cannot except againſt their Per- 
tons, having already accepted and approved them. There- 
fore the Party producing Witneiles, had nced take care of 
producing Witneſſes, who will depoſe, ( 2gainſt his intcn- 
tion) for the rightand defence of his Adverſary : For by this 
his producing them into Court, he ſeems ſo to approve the 
Perſons of the ſaid Witnefles, that he cannot afterward ex- 
cept, either againſt their Verſons or Depoſitions : In like 
manner the defendant had necd take care, how he pro- 
duce Witneſſes which have been already produced by his 
Adverſary ; for he alſo ſeems thereby, fo to approve their 


Perſons, as he is not permitted afterwards to except againlt | 
them as above. | 


aregvide Alciat. 4+ Now the Detcndant or contrary Party, may ( when 
ubj s deteſt. & the Witneſſes are to be Examined ) Miniſter Interrogato- 


Manual. Jur.de 


Heir Frm, gave relation to the Cauſe or Matter, * E g. If Wickelles 


ries againſt the ſaid Witnelles, ſuch as. are pertinent, or 


are 


__—_—_— 5 WW WW WF WY 


and preſent then: And as touching (6) the Perſons of the 
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S5re ,,roduced againit you tro prove any Will, winch you 
endeavour to deny or overthrow; you may Interrogate 
them, if the Teſtator were of ſound Mind and Memory at 
the time pretended by the Adverſary, wherein he made 
that Will, and whether he did this or that thing, or ſaid 
ſuch and ſuch words, which might argue and ſhew. the 
ſoundneſs of his Mind and Memory ; or you may inter- 
rogate them of other Circumſtances, as of the day, the 
hour of the day, and the place, (a) where the Will is (a) zz2c vacan- 
pretended to be made, and with what words, the Teſtator tur Interroga- 


approved it, who writ it, as alſo what Witneſſes were by, 77 /pectalia. 
mmtigs dife 

Wirneſl | | he heth h b putatto. 16. 
irncſſes, you may Interrogate them , whether they be 73; ,,. 7. 


of Affinity, Conſanguinity, Domeſticks of the Party pro- cob. Blum. pro- 
ducing them, or are clothed by him, or receive Wapes <. Camera. 
from him, or are Indebted to him : And whether or no 777+ 73-% 91. 
they be not Enemies to the Party againſt whom they are _ ng, 
produced, and the like. And at the end of theſc Interro- gs. n. 3, 
eatories, you may add this following Pcticion, or Prote- (b) Hec vocan- 
ſtation ( Sczl. ). That the ſaid Party Miniſtring theſe Inter- 77 {nterroga- 
rogatories, does deſire that every Witneſs may render a —O— 
ſufficient. and concluding Cauſe of his knowledge, in all Of Fre: 
his pretended Sayings and Depoſitions given in this Cauſe, 
or otherwiſe the faid Party Miniſtring theſe Interrogato- 
ries, doth proteſt as to the Nullicy of this their Examina- 
tion. I have heard (faith Mr. Clarke ) from ſome Learn- 
ed Men, (c) that this Petition, and Proteſtation are very 
neceflary, and that if they were omitted, the Witneſſes (c) Hee opinio 
(in ſome Caſes) make good proof on the Adverſe Party, — _ 
thouzh they give no concluſive and good: reaſons for their 7 nai" reſt 
knowledge, which otherwiſe they ought to give, if inter- gepof. n. 17. 
rogated or asked. Yet the Proctor who Adminiſters In- Bald» 4. folum: 
terrogatories, had need be cautious and expert in the Ad- C4: de teft. 
miniltring of them, becauſe they oftentimes do benefit the j > ce _ 
Party who produceth the Witneſſes, inſtead of injuring his lit. B. y. = 3. 
Proof. 

5- Now if the Witneſſes at the time of their Production, 
were to be publickly , and Judicially examined touching 
their knowledge in thoſe Poſitions they are produced vup- 
ON, It 1s very probable ( at leaſt if they were not men 

H 2 honelt, 
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ws ) they might eaſily ſo con- 
hang ond of goon! ry Aran Fes. we ie Speech 
ſpire and — 5 cnmage & Party producing —_ be- 
or Story 3 An | aid Party, they are 
ing alſo preſent, m—_— __ w _ bo OS » 
apt to conceal the trut ron which chiefly makes againſt 
therwiſe confeſs , being = like my be ail of ih 
the ſaid Parties Intention. pou Formpcs 
IK. Prem of Covering, the Regilter _ 
Verend, Une Arcn- itneſles are Judici- 
ner, one} an motion of the Adverſe 
(a)Videquem- Jy, produced and ſworn, Go ep ad Rab 
taut in marg, (a) Party, 1s wont to Interr pul Oath, (upon choſe 
; mum. 3. Prox, Witneſſes ſeveraliy, by vertue © _ > Se” theee 
preced. ad for- W hich they are produced ) in fon 
man juramenti things, upon W being removed, and withdrawn, 
o_—_ ines _2) ul Purkans Wirncſſes ( whilſt the other are 
nag lp _—_ > = xg ——_ in Suit, (c) and cach of 
lit. 4: & Examining = j Regiſter is to Craw Il- 
oe p. 912, their Sayings and 7a ed inns, to cvery Witneſs | 
Hit. E. Bartol. to Writing, and read the [nterrogate and Examine him, | 
in L.nullum.Cod, ſeverally and apart; and Inter be any thing will 
de teſtib.Chilia, and them reſpeCively, whether t Wn \ And if the Wie. 
In pratt.cap 74. IS agatuſt, or contrary to his Mind: And b- 
en fin. vide that 1s aPe lion Amendment, Addition, or Sul 
I ooo = Cormclies, Amende immediately to do it. 
See. deteſtium :roftion in any F - n po. care that the Witneſſes - 
Examinatione Thea the Regiſter ought tO taxe ſe chats Depoſiti- | 
Speculator tit. 'rite their Names or ulual Mark to : athor 
de teſtific. Sect, W : ir own hand, leſt the Repiſter, or any 
nunc traFand. Ons, with their © "ok © hi Denoſition in any particular. 
verſ, licet au- ſhould afterward vitiate this im d by the Regiſter, the 
tern. . Which Examination being ps Judge, before whom, in 
| Orige-y i" - fp > pb the ſaid Regiſter is wont 
n. 15. the preſence of the ſai ion of the Witneſs (4) which 
(0)Rathpri- to read —_— {pony onthe the Witneſs, 
Me nn Gros 6 wont bo leneroogane the WR 
airs eſſe vide. hether all things there writ, and n, and whether they 
_' nope gale oo according to his mind and intention, ſwear z and 
ws 412 map in the whole truth of what he has to ſwear ; an 
ram ud. fieri CONtain the ny thing elſe added to this his 
7s. 4-whether he would have 3 pl It : For at the time of his 
clat. ty Specu- Depoſition, or ſubſtrated m_ ye vac may Alles (if 
| Tatorcum mul- Repetition before the Judge, the hin depoſed, and writ | 
———_—_ ſu- occaſion be) to have all things by him depoſed, 


by 
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by the Regiſter to be corrected, and blotted out, or any 
art of it : But if the Witneſs do thereratifie, and approve 

before the Judge all things ſo writ, and read by the Re- 

giſter in manner aforeſaid ; the Examination is then ſaid to 

be perfect and compleat, For the Examination, though 

taken by the Regiſter, and having all the due Solemnities 

obſerved as aforeſaid; yet if the ſaid Depoſition be not ac- 

knowledged and repeated before the Judge as above, it 

avails not. And it is to he obſeryed, that not only the Re- 

giſter, ( at the time of writing the Depoſition of the Wit- 

nelſes) but alſo the Judge himſelf, at the time of their 

Repetition, is wont often to admoniſh the Witneſſes the 

danger of perjury *, both to their Body and Soul, it they * jw-1, us; 

ſhould depolſe in any thing againſt the truth. Ler the Pro- 5.deteF.p.913. 

or take heed, that the Articles or Pofitions, upon which #-8-4ciar. de 

the Wirneſſes are produced, be not dubious or Jong, con- ***: 52: #e#: 
taining many and divers heads ; for then the Regiſters may opragys 
very often and eaſily omit ſome particular Poſitions, and 

neceſſary Clauſes ( at the time of Examination of theſe 

Witneſſes ) chiefly relating to the Cauſe inſtituted : Which 

if they do, the Witneſſes are eaſily deceived, in not depo- 

ſing fully tothe things contained in the Poſition, and the 

Party producing thele Witneſſes, may be in danger of 

loſing the Cauſe, in regard that theſe Poſitions were omit- 

ted. And ſeeing all Poſitions and Articles are uſually writ 

in Latin, (by reaſon whereof, the Witneſſes, eſpecially 

Country-men, rarely underſtand them ) therefore it is ye- 

ry requiſite, that the Regiſter or Examiner haye a great 

care in Explaining and Declaring diſtintly, and plainly to 

the Witneſſes, all and ſingular the Heads and Contents of 

theſe Arcicles 2nd Poſitions. [ The ProCtors then had 

need be careful of putting theſe Articles into too elegant a 

Stile ; for if they do, they will impoſe too ſevere and dit- 

ficult a task upon ſome ( pretending ) Examiners, or Scrib- 

blers in the World. 
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SEC 5-4 


The Witneſſes not making a full Depoſition, or re- 
refuſing to Anſwer to the Interrogatory, or other 


Matter on either Party when Examined. 


! 


t. The Petition of the Proffor againſt them in this caſe. 
2. The Order of the Fudge for a fuller Depoſition if need be, 


He Depoſitions of vour Adverſaries Witneſſes being 

publiſhed, if theſe Witneſſes anſwer not fully to any 
Interrogatory by you Adminiſtred againſt them, or if ir 
chance theſe Witnciles, at the time of their Examination 
upon Interrogatories by you Adminiſtred as aforeſaid, do 
refuſe to anſwer to the ſame, or pretend that they are 
not bound to anſwer to them : The Proctor Adminiſtring \ 
theſe Interrogatorics, muſt alledge, that ſuch or ſuch Wit- 
neſs or Witneſſes produced on the adverſe part, have not 
anſwered fnlly, or not. at all, to ſuch or ſuch Interrogato- 
ries by jm Adminiſtred, referring himſelf to the ſaid De- 
poſitions and Interrogatorics, and to the Law; whercup- 
on he muſt defire they may be called to anſwer fully to 
the ſame. 

2, Then the Judge, if he be informed that they have 
not -nſwered fully, and that the Interrogatories they have 
omitted foto anſwer tro, are pertinent to the Cauſe, and 
ſuch to which the Witneſſes ouglit to anſwer, he may De- 
cree as Is requeſted; or if he is not informed touching 
the fame, he may Aſſign the next Court day to hear his 
pleaſure upon It ; at which time, if he is informed the afore- 
{aid Anſwers are not fujl, he may Decree them to be called 
ro give fuller Depoſitions or Anſwers ; or if he is other- | 
wiſe informed, he may reject the Petition; either tacitely | 
( by proceeding to other things contrary to it) or ex- 
preſly : And leſt this Petition be renewed again ; before 
this Decree be interpoſed, it will be equities that the 

Proctor 
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F Proctor of the other Party deny thoſe things ſo alledged to 
be true, and alledge that this Petition ought not to be | 
granted ; and if after that, the Judge do grant the afore- 
{aid Petition, the ProCtor ſo denying it, may diſſent and 
appeal from ſuch Decree as unjuſt, | 


o ener. s 


The manner of producing the Witneſſes before 

Commiſſioners, and the whole Order and Method 

by of proceeding in order thereto, and after it is ac- 
cepted of by them. 


1 1. The Cauſes why Commiſſions are granted ad partes, for 
Examing Witneſſes. | 
"mn 2, How many fold Commiſſions may be ſaid to be. 


lo 3. The manner of obtaining, executing, and certifying the 

" Commiſſion, and the manner of Admoniſhing the Proftor 

0g | of the Adverſe Party to be preſent, 

G- 4. The manner of obtaining the other ſort of Commiſſion, for | 

o E xaminingWitneſſes within the Furiſaittion of the Judge, | 

al and the Form of Proteſtation, made (by the Proftor of | 

Go the Adverſe Party ) at the time of granting the ſame, 

F and the order of his Adminiſtring Interrogatories. — 

o 5- In what Caſes, and when this Commiſſuun may be re- | 
renewed, | 

& 6. The manner of preſenting this Commiſſion to the Commiſſio- | 

"y ners, and how —— or undertaken by them. 

| 7. How proceeded upon, after the Execution of it 1s under- | 

E taken, if the Adverſe Party appear not. | 

's 8. The Petition of the Proftor, who obtains this Commiſſion, 

bs if the Proftor of the Adverſe Party, or his Subſtstute are 

J preſent at the Execution of this Commiſſion ;, alſo the te- 

ad nor of ſuch Subſtitution. 

e | 9. The Petition of the Principal Party, if be appear in Per- 

y ſon, and nor by his Proftor, at the time of Executing 

8 this Commiſſion. 

q | 

a H 4 10. The 


- : —_— n 


 (a)Weſemb. pa- 


——_————————_ 


10. The manner of alledging the contempr of the Commiſſic- 
ners, if they neglect or omit to tranſmit their proceed- 
ings, or tranſattions in the Premiſes, | 

11, The manney of certi{yins the Fudge ( who grants this 
Commiſſion) of the Execution of 1t. 

12. How this Commiſſion is to be exhibited, and opened before 
the Judge who granted it. 


foot may probably be ohje&ted againſt this method as 
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prepoſterous, in regard that whzr is here conſidered, | 


as to the manner of obtaining Commiſſions, &c. For this 
purpoſe were only then to be conſidered, when the Letters 
Compulſarics were obtained for their appearance : Seeing 
that at the ſame time, theſe Commiſſions are alſo to be ob- 
tained « However my hopes is, that the miſtake is pardon- 


able, being it produceth no great error, but may, I hope, 


render the mitcer more obvious to every capacity, than if 
it had been (poke of apart. The chicf cauſes therefore 
of Commiſitons, arc the remotencſs of the Witneſſes from 
the place of Judgment, their inabjlity of Body in reſpet 
of Age, or ſome accident, &c. in which Caſe, their Exa- 
_—— (a) juris, by a ſupply of the Law. Alciarus ſhews the 
lit. c. Specula- reaſon of theſ: Commiſſions to the full, in the place even 


for.Sef.1.n.45 now Quotcd. 
Aleiat. de ef. o 


See. de teſt. pg 
exam. verſ. & Thoſe here meant are of two forts, ( Scel. ) the one of 


ubi, them bots ſuch, as doth immedietely anthorize the Com- 

' mifſioners, ( that is, being the Wicneiles do dwell within 
(b) Gail-1. 0b. (he Furiſuiction of the Judge, who grants this Commiſſion) 
| + 9c mar the other ſuch, as doth mediarely anthorize the Commil- 
mil. lib, 1.c.2, 19NErs, as where the Wirncles live 12 another Juriſdicti- 


n-8. 9.0rd5Ca- ON ; In this Cafe the authority of tha: Judge where they 


Reb intist. 2 © & © 4 \3 * - g9 
de inquiſ. ve compleated ; and in this reſpect, it 1s a mediate au- 


tWority, depending upon the will of another; which fort 

(c) Larfr. d of Commiſhon, is called a Commiſſion ſub muta viciſſith- 
feof, dep. i 16. dings obLe! : 

2» Some« 


marr” fe 7- ive (c) muſt be implored, before their Examination can | 


% - 


mination is to be made, or bronglt about, per ſubfiliem | 


2, Commiſſions are many fold, as Anthors (b) obſerve: , 


—_ © | —_— A EA. 


n 
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3. Somecimes it falls out, that divers Witneſſes of the 
Plaintiff or Defendant, Inhabit out of the Province of Can- 
terbary, fo that they cannot be compelled to appear be- 
fore the Judges of the ſaid Arch-biſhop, to give their Te- 
ſtimony ; becauſe no man is compelled to appear be- 
fore an Incompetent or unfit Judge, ( that is, one having 
noauthority to call him. ) The Party who intends to uſe 
the Teſtimony of theſe Witneſſes, mult alledge to the Judge, 
that NV. 2. and O. are fir Witneſſes, and very neceſſary to 
to prove the Contents of his Libel, or other Matters pro- 
pounded and given In on his part, and that they Inhabir in 


' ſuchaDioceſs, without the Province of Canterbury, by rea- 


ſon whereof they cannot be compelled to appear in this 
Court, to give their Teſtimony in this Cauſe; and here- 
vpon, he muſt offer himſelf ready to make Oath of it, ac- 
cording to the Information of his Client, which Informati- 


; On he believes to be true; and therefore he mult deſire a 


Commiſſion may be Decreed, in order to the enlarge- 
ment of their authority herein, ( and as a ſupply of the 
Law) to the Reverend Father 2: Biſhop of the ſaid Dio- 


| ceſs where the Witneſſes Inhabit, and to V. his Vicar ge- 
| neral in Spiritual things, and Official principal, jointly 
| and ſeverally; and that they may be requeſted ( in ſup- 


ply of the Law as aforeſaid, & ſub mutue viciſſitudinis ob- 
zentu.) To compel the ſaid Witneſſes to appear before 
them, or cither of them, on ſuch a day, and in ſuch a 
place, to give their Teſtimony in this Cauſe ; and in or- 


der hereunto, he muſt deſire that the Judge will pleaſe to 


grant his power and authority ( ſo much as lies in him ) 
to the ſaid Biſhop and his Official, jointly and ſeverally, 


| to receive and examine the ſaid Witneſſes, as alſo with a 


| 


: 


| 


requiſition to deſire them, to Prorogue the day and place 
of Examination if need be, and that they may alſo be re- 
queſted to certifie and tranſmit (to the ſaid Judge in ſo re- 


queſting ) the Sayings and Depoſitions of the ſaid Witneſ- 


ſes, and all the proceedings to be made, in and about 
the ſame, on ſuch a day: Alſo the Proctor thus deſiring 
this Commiſſion, muſt likewiſe deſire, that the Proftor of 
the Adverſe Party may be Admoniſhed to be preſent at 


te time of Executing this Commiſſion, if he thinks _ 
e 


1 


__ — | 
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ef intereſſed in it. Wherenpon the Judge Decrees this 


Petition of the Proctor, and AJmoniſheth the ProCtor of 
the Adverſe Party to be prefent, as 1s requeſted : Ang 
leſt the Term- Probatory ſhould be elapſed hefore this 
Commiſion be Execured and Returned; the Judge doth al. 
ſo (at the Petition of the ſaid Proctor, obtaining this 
Commiſſion ) Prorogue the Term-Probatory until the Court 
day following, the day Aſligncd for the tranſmitting of this 
Commiſſion. 

Now this Commiſſion is to. be drawn to the aforeſaid 
Effects reſpectively, and is to be preſented to the Biſhop, 
or his Vicar General, and is to be proceeded upon in al 
things, in the preſence of the Adverſe Party, like as iz 
ſpoke before, where the Witne!i:s are produced before the 
Judge ; or if the ſaid Party =ppear not, then they muſt 
proceed upon it in.Penalty of ſuch his contempt for being 
abſent, as is ſpoke hereafter : And the like muſt be obſer- 
ved as to its certifying, and other things as is ſpoke after- 
wards. And its to be noted, that if the Witneſſes (r 

vired to give cheir Teſtimony, and to appear before the' 
aid Lord Biſhop, or his Vicar, &c.) do refuſe to appear, 
may compel them, and Excommunicate them for their 
contempt : Burt in their Citation, * or Compulſorial De- 


Quoniam ds Crees for theſe Witneſſes to appear, they ought to make 
prob. n, 9, $2, Mention of the dependance of the Suit in the Court, and 


» ſed. 


before the Judge, who grants this Commiſſion, and that 
the ſaid Biſhop, or his Vicar do grant this Decree, up 
on the requeſt of the ſaid Judge, as a ſupply of the 


{aid, the Prottor of the Plaintiff (though he has alread 
produced fome Witneſſes in Court, or though he has n 
yet produced any) if he intends to make uſe of a Com- 
miſſion, may requeſt the ſame on this manner ( Sczl.) he 
muſt alledge to the Judge, that his Client hath ſeveral 
Witneſles, ( very neceſſary to prove the Contents of 
Libel by him given into Court) which are old and infir 
who ( by reaſon of the diſtance of the place, the badne 
of the way, eſpecially this Winter time, &c.) cannot con 
veniently appear gt the Court, without vaſt charge - his 
ent) 


Law, Fe, 
4+ Before the Term-Probatory is elapſed, as is = 
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this Clicnt, and the peril and damage of the ſaid Witneſſes : | 
' of Wherefore he muſt deſire a Commiſſion may be Decreed, | 
\nd granting full Power to ſome honeſt Men ( conſticuted in | 
this Fccleſiaſtical Dignicy, ) joyntly and ſeverally to fit in ſuch | 
al q place (viz ) in ſome Church or Confiſtory, ( in order | 
this to Examine the Witneſſes, to be produced before them ) | 
uſt ypon ſuch days, with Power (if need be) of Proroguing 
this and continuing the days, and place of Examination, ha- 
,, ving likewiſe ſome Notary Publick, who 1s indifferent to 
laid both Parties : He muſt alſo deſire that ſome Term may be 
OP, Aſſigned, againſt which theſe Commiſſioners may tranſmit 
al this their Commiſſion, and the proceedings upon it; and 
5 8 likewiſe that the Term-Probatory may be Prorogued un- 
the til the ſaid day ſo Aſſizned for the tranſmitting the Com- 
wſt miſſion, and that the Proctor of the Adverſe Party, may 
Iz be admoniſhed to be there preſent, at the time of Execu- 
er- ring the ſaid Commiſſion. All which ſeveral Petitions, the 
- Judge grants in expreſs words, in the preſence of the De- 
it fendants Proftor, who difſents from all and ſingular the 
k' premiſes, done as well by the Judge, as the Adverſe Par- 
al; ty, and proteſts concerning the Nullity of ſuch their do- 
ell! ing, and of propounding or excepting againſt theſe Wit- 
"| nelſes, their Depoſitions and Perſons, ( as well now- as 
Akt then, and then as now ) if in any thing they endeavour to 
and depoſe againſt the Intention of his Client; whereupon he | 
ha muſt defire the ſaid Witneſſes may be examined npon ſuch 
WP Interrogatories as are to be annexed by him, or his Client | 
Me to the Commiſſion, or are to be Adminiftred to them on 
] ſome of the days appointed for the Executing the faid 


A OY 


NN Commiſſion before the Commiſſioners ; and that they may 
dy render good and coucluſive Cauſes and Reaſons, ( for their | 
i knowledge) in their Depoſitions, or otherwiſe he muſt 
he proteſt concerning the Nullity of this their Examination ; | 
* which Petition the Judge Decrees. In theſe days the Pro- | 
þ ors are cach of them wont to nominate Commiſhoners, 
"| out of which the Judge chuſeth four, ( viz.) two out of | 
thoſe four named by the one party, and two .out of thoſe | 

* four named by the other party : But formerly the Judge 
(and not the Parties ) was wont to nominate all the Com- | 


: miſlioners, and then they were oftentimes Perſons indiffe- 
rent 
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rent to the Parties, though now it is otherwiſe ; for the 
Parties having the naming of Commiſſioners, name only 

ſuch as are moſt like to befriend them 1n the matter, if 
it lie in their way ; ſo that commonly they cannot be ſaiq, 
to be Commiſſioners of the Judge, bur of che Parties, and' 

carry themſelves like Partics when the Witneſſes are Exz- 
mined; and do oftentimes (1gnihe to the Partics the Depoſi- 
tions of the Witneſſes, before the Publication is made; 
yea ſometimes before all the Wirtneſles are produced. Alſo 
obſerve, that if the Profor ( againſt whom this Commiſ. 
ſion is granted, ) intendeth not to be preſent at the time 
of Exccuting the ſame, nor to adminiſter Interrogatories, 
at that time of jts expedition, he may give what Interrogs 
tories he hath a mind, to the Regiſter of the judge (who 

grants this Commiſſion ) and he ought to annex the ſame 

tothe Commiſſion, and Seal the iaid Commiſſion with the 
faid Interrogatories, with ſome Authentical Seal, ſo that 
# Alciat.deteſt. the ſaid Interrogatories may not be read, * or looked into, 
Se. de Interre ejther by the Adverſe Party, or any other, until the ſaid 
—_—_—_ Commiſſion be preſented before the Commiſſioners , and 
opened by them. Likewiſe obſerve, thar though the De- 

fendant do cauſe any Interrogatories to be annexed to t 
faid Commiſſion as aforeſaid ; yet may he if he will, ( eſpe! 
cially if he be preſent at the time of the Production of the 
Witneſles ) cither detract from the ſaid Interrogatories 
7 anncxed, or Miniſter the ſame, or any others before the. 
Commiſſioners. And obſerve laſtly, that the ſaid Prote-; 
ſtation of the Proctor of the Defendant, ( at the time! 

granting this Commiſſion ) is very neceſſary, for if neit 

the Protor, nor his Client, do take care to be preſent 

the time of diſpatching this Commiſſion, and the Produtti 
on of the Witneſſes, but.that the Witneſſes are produced] 
fl in their abſence, &c. I have heard ( ſaith Mr. Clarke), 
| from ſome Learned Men, and ſo 1 have known it adjudg*1 
ed, that the faid Party could not in this Caſe except & 
eainſt theſe Witnelles, ſo received in penalcy of his co 
tempt or abſence; and therfore the faid Proteſtation, als 
the time of granting this Commiſſion, ( viz. a diſſentingt 
| from all and fingular the Premiſes, or matters done eithely 
| by the Judge, or the Adverſe Party in and about the =_ 

all 
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he and a proteſting the Nullity of the ſame, and of objecting as 

ly well now as then, and then as now, againſt theſe Witneſſes, 
If their Depoſitions and Perſons) 1s very neceſſary, and hath 

1d, the ſame force and effect, as a proteſtation made at the time 

nd of producing the Wirneſles. 

x3 F. Sometimes it ſo falls out, that the Commiſſioners re- 

fi- queſted to accept the Execution of this Commiſſion, are 


le; not at leiſure to diſpatch the ſame, or if having underta- 


Iſo ken the Execution of it, yet for ſome lawful Cauſes, ei- 
uf- ther concerniog or relating to the Commiſſioners them- 
me ſelves, or elſe the principal Party, they cannot diſpatch 
Ie, the ſame within the time appointed ; or if the Proceed- 
£ ings upon the Execution of this Commiſſion , cannot be 
vho tranſmitted upon the day Aſſigned for that purpoſe : If 
me theſe Cauſes be alledged by the Party obtaining this Com- 
the miſſion, and if the Commiſſioners do by their Letters, or 
hat otherwiſe ſignifie to the Judge theſe lmpediments, this 
to, Commiſſion is to be renewed, and the Term-Probatory is 
aidto be Prorogued as above, except that the Adverſe Party 
anl/do alledge that theſe Cauſes are not true, and do offer 
De- to prove the contrary : But if he make default in the 
the proof of that his Alledgment, he is not only to be Con- 
[pe:demned in Charges, but the Adverſe Party will alſo have 
the reſtitution of him for ſuch hindrance : And on the contra- 
Sid ry, if he prove what he alledgeth, he ſhall have his Char- 
the pes, and the renewing of his Commiſſion muſt be denied 
Ne- the other Party : And obſerve, that Infinite Cauſes may 
e dl be alledged, in order to the renewing of the Commiſſion, 
ndand the Proroguing the term-Probatory, as the Plague, 
War, the Mandate of the Prince, ſome Arbitration, Im- 
tijpriſonment of the Party, Poverty, and the like : Which are 
cellefc to the Arbitriment of a juſt Judge, except in thoſe 
k& )Caſes where the Law expreſly forbids reſtitution to be 
dg*made. | 
- + 6, Now the Party who intends to produce theſe Wit- 
olneſſes, after he hath obtained the Commiſſion under the 
 #Seal of the Judge who grants ir, he muſt go or ſend to 
TJthe Commiſſioners named therein , and muſt take care 
hefthat they go to the place appointed , upon ſome day 
"1 Aſgned in the Commiſſion ; Agaiolt which day the mw 
R NCUCES 
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neſſes which he intends to produce, are to be requeſted 
appear before the ſaid Commiſſioners then fitting, wit 
Notary Publick ( requeſted alſo for this purpoſe ) in a pl 
Aſſigned in the Commiſſion, that is, in the Quire or Ch; 
cel of the Cathedral Church, or of a Pariſh Courch. T! 
the Proctor obtaining this Commiſſion, or his Client hi 
{c1f, or ſome Lawful Subſticute of the ſaid Proctor muſt 
as follows : On the behalf of the Official of the beauti 
Court of Canterbury on the Arches, (it he be the Judge w 
grants this Commiſſion ; ) or, if the Commiſſion be tal 
out of the Courts of Audience or Prerogative ) oz. the, 
half of the moſt Reverend Father in Chriſt, the Lord Arch-bi| 
of Canterbury ; 1 preſent unto you theſe Letters Commi {ſion 
rogether with the Libel, Matter, Allegation, or Excepti 
annexed ;, and I deſire you will vouchſafe to take upon you; 
Execution of this Commiſſion, and order that it may be proce, 
ed upon according to the Vigour, Form, Tenor, and effett of | 
ſame, Thenthe Commiſſioners taking this Commiſſion j 
to their hands, do deliver 1t to the Notary Publick to 
read verbatim : Which being done, the Commillioners ta 
upon them the Execution thereof, in theſe following ( 
the like ) words : ( Scil.) Out of the reverence we bear 
the Arch-biſhop, &c. We take upon us the Execution of tl 
Commiſſion, and do decree that it be proceeded upon accordi 
to the Force, Form, Tenor, and Effet of the ſame, and we 
take this Notary Publick.to be the Scribe or Writer of our A 
in this bchalf. Here the Commiſſioners ought to be adm 
niſhed to take care what Notary Puhlick they take un 
them in this Aﬀair, ( except it be the Regiſter of the Cour 
or ſome other deputed by him ) for ſometimes the Par 
obtaining the Commiſſion, produceth a Notary Public 
who perhaps isa Friend to him, but an Enemy to the A 
verſe Party, and deſires him to be accepted of z and ther 
fore in all Commiſſions, there is power given to the Col 
milſioners, to take unto them any Notary Publick, who 
indifferent to the Parties- 
7. If the Original Proctor of the Party obtaining tl 
Commiſſion be preſent, all things following ought to þ 
diſpatched and done in his name, like as if the ſaid Prc 
Ctor were preſent before the Judge himſelf. But if = 
CID 
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ed to things following are to be done by the Subſtitute of the 
vicha id original Proftor, as it happens ſometimes ; then the 
place (id Subſtirute ought in the firſt place to exhibit an Au- 
-han-chentical Subſtitution granted him by the ſaid original 
Tharpro&or, and make his part for the ſame : But if the things 
kim-heresfrer written are to be done by the Plaintiff himſelf, 
iſt (chen he ought to do them under a proteſtation of not re- 
utifulyoking the orginal Proctor, already Conſtituted by him 
2 Widor his Proxy, &c. For if the principal Party acts any 
taket thing in his own name, or obtains any Petitions of the 
he be Judge, if he does it not under ſuch a proteftation of not 
-biſhyrevoking the Proctor already Conſtituted by him, the 
ſiond, Mandate is revoked Ipſo fatto. Wherefore the Proftor 
priomappearing as aforeſaid, he muſt accuſe the Contumacy of 
ou th M. the Proftor of the Adverſe Party, named in the faid 
oceed-Letters Commiſſional , and Judicially Admoniſhed to be 
of thpreſent in this place on this day, to ſee certain Witneſſes 
on in-produced and ſworn on behalf of NV. the Vlaintiff, upon 
to b&he Libel annexed to the faid Commiſſion : Who being 
s takecalled, and taking no care to be preſent, he muſt deſire 
> ( othat he may be reputed Contumacious, and in penalty of 
ear tfuch his Contempt , he muſt produce 7. NV. and O. as 
f thilWitneſſes to this his Libel, and deſire they may be recei- 
ordinived, admitted, and have their Oath Adminiſtred. Then 
we 4the Commiſſioners muſt cauſe the Proctor of the Defendant, 
r Alito be publickly called three times ; and if neither the ſaid 
zdmo-Proftor, his Subſtituted, nor Client do appear, they muſt 
2 untPronounce the ſaid Proftor Contumacious, and 1n Penalty 
courtÞf ſuch Contempt, they muſt admit the ſaid Witneſſes, and 
PartAdminiſter them their Oath, as before, at the third Para- f Secunda oy 
1blickgraph of this Chapter. And afterwards, the Notary pub- **r#ta d!tatio 
e Adlick muſt examine them ſecretly and ſeverally, in the pre- pate gs -e 
thereſence of the Commiſſioners, or ſome one of them. Then pray 
Comthe ſaid Proctor, ſo producing theſe Witneſſes, if he hath quarra niſi cum 
vho Imore Witneſſes to produce, whom he hath requeſted to be /o/ennitare le- 
preſent, if they come not, he mult alledge that P. Q. and yoo rdetef 
g tk. were Witneſſes, very neceſſary Þ for his Client to prove $,g , x. 
to bite Contents of the Libel, or matter annexed to the Commilſ- pusticarione. f, 
4 Projion, and that they were requeſted to appear, on this day, and 1 50. Lanf. de 
' theſin this place to giye their Teſtimony in this Cauſe, and that ##/#+ 5epo.n. 49, 
thi though 


| 
| 
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though their charges of Journey, &c. were offered, 

they refuſe to come : Wherefore he muſt accuſe the cor 
macy of M. ( the Proctor of the adverſe party aforeſa 
who was admoniſhed as before, and takeih no care to 
preſent. And deſire he may be reputed Contumacious, 
in penalty of this his contumacy, he muſt deſire that the { 
Witneſſes, may be compelled againſt ſuch a day, to g 
their Teſtimony ; then Oath being made of this, by the 
Proctor ( deſiring theſe Compulſaries ) or by ſome ſpec 
Meſſenger, appointed to make Faith, ( that the Witnel 
were ſo requeſted) and of the Truth of this Allegatio 
the Commiſſioners muſt cauſe the aforeſaid Proctor, to 
called again , three times, ypon which if he appear n 
they muſt pronounce him Contumacious, and in Pena 
of ſuch his Contempt they mult decree the ſaid Wirnel 
to be compelled to appear againſt ſuch a day. Then t 
Procor of the Plaintiff ( leſt the days aſſigned in the Cot 
miſſion ſhould be elapſed before the Execution and certit 
ing of theſe Letters Compulſaries ) muſt farther aca 
the Contumacy, of the Defendant bis Proctor, &c. and 
penalty thereof, he muſt delire the day and place ( for t| 
further expedition of this Commiſſion ) to be continue 
and prorogued until ſuch a day and plzcc : Upon whic 
the Commillioners ( after the ſaid Proctor, has been thre 
times called as before) do pronounce him Contumacion 
2351s deſired, and in penalty, &c. they proropue the ful 
ther expedition of the Commiſſion, until ſach a day (al 
ſuch hours of the day, and to ſuch a place ) againſt whicl 
the party requeſting this prorogation, believes it poſlib 
for him to get the ſaid Witneſſes ready to appear. For! 
this prorogation were not made, and that in penalty of th 
Contempt, of the adverſe party his Proctor ; the {aid Prc 
Ctor ( the days aſſigned in the Commiſſion being elapſed 
would not be Contumacious. for not appearing in the plac 
and on the day, ſo prorogued, or continued z whereas nol 
if he appear not at that time ſo prorogued or continued 
he becomes as contumacious, as if all things had been do 
on the days, and in the place limited in the Commilſio 
And obſerve that generally, nothing is co be requeſted 


the Proctor (at whoſe laſtance, this Commiſſion is granted 
n 
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» Jf nor any thing to be decreed by the Commiſſioners, except it 
On þeſo done, In penalty of the Contempt of the Proctor of 
faid) the Adverſe Party, whois to be called, Accuſed, and Pro- 
to bt nounced contumacious in manner aforeſaid. 

» and g, If the Proctor of the Adverſe Party or hisSubſtitute 
e fall are preſent, at the time of diſpatching this Commiſſion ; 


BE the Proctor of the Plaintiff, muſt preſent the Commiſſion, - 


© ſal and the Commiſſioners muſt accept the Execution of ir, 
pecid and do all things, in like manner, as was even now ſpoke ; 
neſſe; and if this Proctor of his Adverſary,or his Lawful Subſtitute, 


tion! (Exhibiting his Subſtitution in Writing under ſome Authen- 


tolt tical Seal, or publick Inſtrument, or at the AR of Court, 
' NO, of the Judge who grants this Commiſſion ) do appear, the 
nal) Witneſſes are to be produced, and a Prorogation- or Con- 
nelle! tinuance of the Cauſe or Commiſſion to be decreed, ( if 
n th pon juſt Cauſes, it be requeited by the Party obtaining 
Col! the Commiſſion ) and all and ſingular the premiſſes, are to 
ruff he diſpatched in his preſence, and he is to be Admoniſhed 
accu to be preſent, at the day and place ſo Prorogued, and if 
nd If he appears not then, they may proceed in penalty of 
YU his Contumacy : And if theſe things are ſo done,in the pre» 
nued ſence of the Proftor of the Adyerſe Party, or his Subſtitute 
rhicy 25 is before ſaid; the ſaid Proctor, or Subſtitute ought to 
tne! proteſt, and diſſent, like as the principal Party doth, when 
cM? the premiſſes are diſpatched in his preſence, of which, in 
e fur: the following number. Now tt 1s requiſite we know how 
(af this Proctor muſt be Subſtituted ; ſeeing we ſaid. before, 
/hic that in every Proxy, or Mandate, given by the Client, 
ollid\ there is Power given to the Profor, to Subſtitute another in 
FOrl his ſtead, ſo. often as he chanceth to be abſent. Therefore 
f Ul the Proors, as well of the Plaintiff, as of the Defendant, 
I PIO (if they are not conducted by their Clients to be preſent 
ple at the Execution of the Commiſſion, ) are wont to Sub- 
Plad ſtirute in their ſtead, one or more Notaries, or Litterate 
S no Perſons, reſiding in thoſe parts, where the Commiſſion is 
NU"! to be Executed, to a and do all things neceſlary ( for 
| Jl the ſaid Proctor ) in and about the Expedition of the ſaid 
iſſio Commiſſion, and what the ſaid Pro&or may or can do, if 
ed )f he were preſent in perſon: And in this Subſtitution, he 
ted] ought to add, that he is ready to ratifie and confirm what- 

N : I ſoever 
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ſoever his ſaid Subſtitute ſhall doin the premiſes ; and this 
Subſtitution ought to be Sealed with an Authentical Seal, 
and delivered to the Party ſo Subſtituted, with Inſtructions 
and Interrogatories, requiſit in theſe czſes ; And herc it is t 
be noted, That if neither the Original Proctor of the Adverſ 
Party, nor the Party himſelf be preſent, at the time of thi 
expedition of the ſaid Commiſſion, but ſome other who pre: 
tends himſelf to be a Subſtitute of the ſaid Proctor, and 
who exhibits a Subſtitution, in thename of the Defendants 
Proctor ; it is very requiſite, that the Proctor of the Plain- 
tiff rake diligent heed, that the ſaid Subſtitution be Authen: 
tick, and ſufficient, for otherways all things done in the pre- 
ſence of ſuch ſuppoſed or Unlawful Subſticure, are void ir 
Law and do not prejudice the Deſcendant, nor advantagy 
the Plaintiff. 

9. But if neither the Proftor of the Defendant, nor hi: 
Subſticute are preſent, at the time of Executing the afore: 
ſaid Commiſſion , but the principal Party himſelf, ( to 
whom perhaps bis Proctor has ſent Interrogatories, to be 
Adminiſtred to the {2id Witneſſes of his Adverſary ) then 
muſt che ſaid Party, ( under Proteſtation of not revoking 
the Proctor already by him conſtituted in the Cauſe ) dil- 
ſent as above, at the produCtion and ſwearing of the Witnel: 
ſes, and then Adminiſter his Interrogator ies, if he has any 
ready, or which are annexed to the Commiſſion ; or ell 
he mult dcfire a Term may be alligned him, 10 Adminiſtet 
the ſame : Which Term or Time, the Commiſſioners dc 
aſhgn according to their Pleaſure, having rcſpc&t ro thi 
number of Wicneſſes, and the weightinels of the Cauſe 
but the Party thus appearing, had nced be cautious how men 
tion 1s made of this his Petition in the Acts of Court ; that 
Is, that it was made under ſuch a Proteſtation, of not revo- 
king his aforeſaid Proaor ; neither let him diſſent from an) 
Petition of the Adverſary, except under that Proteſtation 
leſt (as is ſaid above) he ſeem to revoke the Protor al- 
ready conſtituted by him ; the Witnefles are to be Exami: 
ned as before 

10. Now although in every Commiſſion, granted to re 
more pacts,for theExamination of Witneſſes,a certain day it 
aligned to the Commiſſioners, for the tranſmitting their pro: 
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ceedings as above;yet if the Commillioners, take not care to 

tranſmic this their proceedings, upon the day aſligned them 

for that purpoſe, they cannor, or ( at leaſt are not wont ) 
to be Excommunicate ; therefore in this caſe, the Proctor, 
who obtains theCommiſlion,(leſt his Term-Probacory ſhould 

be elapſed before the ſaid proceedings be tranſmitted ) 

may allzdge the not tranſmillion of it, to this following 

purpoſe, ( Scil, ) he mult alledge that his Client, ata con- 

venicnt time and place, took ont a Commiſſion to remote 

parts,in order to Examin Witneſſes, &c. and that it was du- 

ly preſented to the Commiſſioners, named therein, and by 

them accepted, and diſpatched according to the contents 

thereof, and that the ſaid Commillioners, at leaſt IV. their 

Notary publick, whom they took unto them upon this ac- 

count,takes no care to Tranimit their proceedings thereup- 

on, though duly requeſted thereto, and upon the premiſles, 

he muſt offer himſelf ready to make Faith, and Proof; and 

deſire the Judge his decree, to call them to Anſwer in a 

Cauſe of Contempt, or to anſwer Articles relating to their 

Contempt, and alſo defire that his Term-Probatory may be 
Prorogued, until fome further convenient day. This Petj- 

tion ( if the Proctor makes Faith of the Truth of it, ) 

the Judge is wont to grant, appointing a competent time, 

25 well for the appearance of the Commiſſioners, as alſo for 
the Prorogation of the Term-probatory : Except the Ad- 
verſe Party deny this Allegation, and do alledge, and take 
upon him to prove the contrary : Who if he make default in 
the Proof thereof,not only thoſe things (ſo requeſted by his 
Adverſary ) are to be granted, but he is likewiſe to be con- 
demned in Charges for retarding the proceedings, And 
obſerve that in theſe accidents, it 1s not required that there 
be full and exaCt Proof, but the Judges are wont to decree 
the Petition, upon the bare Oath of the Proctor; ſo as it 
appear by the relation of the Regiſter, that the Commiſſion 
was duly extrafted: And this Oath muſt be taken not de 
veritate, (as tothe poſitive Truth of the matter) but de cre. 
aulitate, (as to the Proctors belief) according to the infor- 
mation given him, which he believes to be true, (vzz.) that 
the ſaid Commiſſion has not been preſented, or certified to 
the Judge. Therefore that EEE may avoid 
2 | this 
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this trouble, let them take care to ſignihe to the Judge (who 


grants this Commiſſion) by cheir Letters miſlive, the reaſons 


why they could not Tranſmit this Commiſſion, on the day 
aſſigned for this purpoſe. 

11. This Commiſſion being Executed the Notary publick 
who was made choice of, to exhibit, and diſpatch the ſaid 
Commillion, ought to draw a certain Certificate or publick 
Inſtrument, in the name of the Commiſſioners, and dire 
the ſame to the Jadge who granteth this Commiſſion ; and 
in this Certificate, not only the Depoſitions of the Witneſſes 
(and all things ated and done by vertve of the ſaid Com- 
miſſion ) are to be inſcribed or inſerted, but alſo the ſaid 
Letters Commiſſional, the Interrogatories Adminiſtred by 
the adverſe Party, and the Subſtitutions (if any were exhi- 
bited) are to be annexed to th? ſaid Certificate, and then 
the Certificate, ovght ſo to be ſealed with ſome Authentical 
Seal, that it may ncither be looked into, read, or altered in 
any particular : But the Notary ought to Subſcribe this Cer- 
tificate with. his Band and Seal it with his Notaries Seal ; 
and it 1s likewiſe neceſſary, that the ſaid Notary do take 
care, that cach Icaf of the Depoſitions be Subſcribed,not on- 
ly by the Witneſſes, but alſo by the Commiſſioners ; for 1 
have ſcen it objected ( faith Mr, Clarke ) that the Notary 
hath corruptly Tranſcribed the Depoſitions of the ſaid Wir- 
neſſes, and likewiſe ſometimes the Witneſſes have ſaid they 
have not depoſed fo as is contained in the ſu1d proceedings 
ſo Tranſmitted : Which if they ſhould chance to ſay, when 
the Depoſitions are ſubſcribed in manner as aforclaid, they 
may eaſily be convinced. 

12. You have now heard how this Commiſſion is to be 
certified, &c. And ſeeing it is ſaid ro be neceſſary for the 
Notary publick, to take care to ſubſcribe every Leaf of 
the Depolitions, it is likewiſe equally neceſſary for the ſame 
reaſons, that the Notary Publick Tranſmit the Original De- 
poſitions themſelves; for otherways ( though all things 
were done, in manner as above ) yet in the Tranſcribing 
or Copying of them, theſe Depoſitions are wont to be 
Copyed or Tranſmitred corruptly, or at leaſt not ſo ex- 
aCtly as they ought. But if the Notary Publick, doth not 
Tranſmir the Original Depoſitions, but Copies, he ought 

| [0 
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to take diligent heed, that the Originals be kept ſafe in his 
Cuſtody, ſo that if any ſcruple ariſe, touching the Truth 
or Falſhood of the proceedings ſo Tranſmitted, it may eaſi- 
ly be decided by exhibiting the Originals. And from the 
aforeſaid Cauſes, eſpecially to avoid fraud, ( at leaft the 
ſuſpicion of fraud ) it is very neceſſary that in the Com- 
miſſions for Examining the Witneſſes the Commiſſioners be 
Admoniſhed, to Tranſmit the Original Atts and Depoſiti- 
ons. Which being done, and being Tranſmitted in the Form 
of a publick Inſtrument as is ſaid above, the Proctor who ob- 
taineth the Commiſſion, ( if the Notary publick who diſ- 
patched the.ſame is not preſent, ) he may procure any 0- 
ther Notary publick, to exhibit this proceeding, upon the 
Examination of the Witneſſes, on behalf of the Scribe or 
Writer of the Adts of the ſaid Commiſſioners, &c. And 
then the Proftors muſt jointly exhibit the faid proceedings, 
in as much, as they make for their parts, or the Intereſt of 
their Clients : Yet the Proctor of the Defendant, ( imme- 
diately upon the Judge his accepting the ſaid proceedings ) 
mult proteſt, as to the nullity of all the proceedings, and of 
excepting againſt the ſamezif they make in any thing againſt 
his Client. But the Proctor who obtained this Commiſſion, 
may upon the ſame day, defire publication of the Witneſ- 
ſes or may defer publication of them, until he be compel- 
led to requeſt it, by the adverſe Party, deſiring a concluſion 
in the Cauſe or Acts preparatory thereto, ( viz.) a Term 
to propound all Ats, &c. in plenary Cauſes, and to hear 
Sentence, in Summary Cauſes; and inall things elſe it muſt 
be proceeded in, as when the Witneſſes are produced be_ 
fore the Judge. » 
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Of the Publiſhing of the Atreſts or Depoſlitions ol 

the Witnefles and the producing more Wit 
| neſles ; together with Exceptions, Replicati 
| ons, Cc. 


1. How and when the Depoſitions of the Witneſſes are publiſhea 
and how the adverſe Party doth proteſt again(# the ſame. 

2. How and in what caſes the Plaintiff may upon the ſam! 
matter produce Witneſſes after publication, and when he # 
prohibited ſo to do, 

3. The manner of renouncing the Term- Probatory and how it 
occurs to the other Party. © 

4. The manner of corroborating the Plaintiff's Witneſſes, ana 
when it may be done. 

5- The manner of Excepting againſt the Witneſſes of the 
Plaintiff, and how many fold theſe Exceptions may be 

ſaid to be. 

6. By whom th:ſe Exceptions ought to be given into Court, 
( Scil.) the Defendant himſelf, and the reaſon for ſuch 
prattice. 

7. What remedy the Witneſſes may have, if they are defamed 
by theſe Exceptions. 

8. Of Replications to theſe Exceptions what they are, and 
their manner and form, 

9. Why other and further delays or liverty of Exceptions are 
not permitted except in ſome caſes. And when and in 
what manner the Defendant may by way 6f Duplication, 
Corroborate the Perſons and Sayings of his exceptive 
Witneſſes. 


"_ 


ts 


(1 F the Proctor of the Plaintiff, believes that he has ſuffici- 
þ | ently proved the intentionof his Client, and intends to 
i produce no more Witneiles, he muſt requeſt the Judge, 
Nt that he will pleaſe to publiſh the Depoſitions of the Wit- 
|. neſtes, produced on his part, and decree Copies thereof 
| to 


Es 
w it 


and 
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: to his Client : which the Judge + accordingly doth. Then f 7udex wilens 


the Defendant if he has any matter to propound which is /#*#. publi- 
directly contrary, he muſt diſſent from the publication of hn FES Ch 
theſe Witnelles, * and proteſt that he is not informed what Abs 
the Witneſſes already produced and Examined, have depo- nm ſint aperi- 
ſed,for if he does not fo diſſent and proteſt, and doth after- en4e. Alciar. 
ward give ina contrary matter, if the Plaintiff doth object, toro a 
that he hath been informed of the Depoſitions of the Wit- Weſomk, NE 
neſſes, this matter is not to be admitted, becauſe it is pre- teft.n.s, Þ.914. | 
ſumed, that by propounding this matter, he hath been 1n- /#t. 5. Specul, 
formed of the Depoſitions of the Witneſſes of his Adyer- **#- ſatis per 
ſary, and hath thereby loſt the benefit of a contrary de- ns ——_ 
fence ; whereas on the contrary, if the aforeſaid protcſta- p,";, 5 tmer. | 
tion be made, then any concluſive. and pertinent matter 2a jurzs. | 
may be admitted , though it be Cirealy contrary to the * Ratio bujus 
propoſitions , upen which the Witneſſes were Produced, ads age 
Sworn and Examined, and whoſe Depoſitions are publiſhed pong Fs 
as is aforeſaid : Except the other Party alledge and prove, y- reftium re-. 
that the Party propounding this matter ( notwithſtanding probarione. fol, 
the aforeſaid proteſtation ) is informed of the Depoſitions 157 & We-. 
of the Witneſſes : And to prove this he may compel the ſaid __ "n /upr « 
Proctor of the Defendant, ( or the Defendant himſelf, who thin cm 
propounds this matter, or both of them) to Swear # that Ferrarienſs 
they are not informed of the Depoſitions of the Witneſſes forma juram. 
of the Adverſary, either by themſelves or any other : And *fim,ub. pro- 
the Judge likewiſe in this controverſie ( if it be requeſted — 
cf him) is wont to ask the Regiſter, whether he or any um cog. 

of his Clarks, writ out any Copies of the Depoſitions of f Lanfranc. de 
the Wirneſſes, and ever gave them to the Adverſe Party, *:#.dep.n. 40. 
his ProCtor, or Sollicitor : And if the Party propounding png me 
this contrary matter in the premiſſes, can no way be ,,,z au dj. 
convinced of having been informed of the Depoſitions as catur dediciſſe 
aforeſaid, then the ſame matter ought not to be rejeQq- ?eſtificato vide | 
ed. But becauſe ſometimes afcer the aforeſaid Oath is I, & 
taken , and the ſaid matter is admitted, the Party thus 3.237", 
propounding doth procure Copies of the Witneſſes of his c.p;ruts ons. 
Adverſary, and by this means informs himſelf of the De- n» contravins 
poſitions of the ſaid Witneſſes, and upon the ſaid contrary 7-7-7: 42: 
matter, endeavours to produce Witneſſes. If the Proctor 


of the Plaintiff, doth ſuſpe the Defendant in the premiſſes, 
I 4 he 


po 
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* Omnino vi- 
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at. (F a null 
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Domino Clark, 


he may defire the ſaid Oath to be Adminiſtred again, at tt 
time of producing the D-fendants Witneſſes, upon the ſai 
matter : And then if theProCtor doth not purge the premiſſ 
by his Oath, or if he is convict herein, the ſaid Witneſl 
are to bc repelled though the ſaid martea were admitted,an 
2 Term Aſſigned for proving the ſame. 

2. If the Plaintiff, or Defendant ( who when * hee) 
c2pts is made Plaintiff) produce Witneſſes, and pet the: 
Depoſitions publiſh:d, and are inſtructed what the fa 
Depoſitions are, yet if after the {aid publication, and ſuc 
their information of the Depoſitions +, other witneſſes ver 
neceſf?pry on their parts come to their knowledge, (th 
matter remaining whole *, that is, before the Cauſe be cor 
cluded ) if they are preſent in Court, they may Produc 
them, znd they are to be received, and admitted. But | 
theſe new Witneſles refuſe to appear unleſs they be com 
pelled ; the principal Parry himſelf, and not his Procte 
( for his Proctor, in his general Mandate hath no Mandat 
to do the Matters following ) muſt appear in Court, an 
alledge ther ( without any deſign of revoking the Proctor 
already by him conſticuted 24. NN. and O. are Witneſſ 
very neceſſ.ry to prove the Contents of the Libel on hi 
part, and that he was informed that they were ſuch, on] 
ſince the publication of the Witneſſes already produced 0 
his part in this Cauſe, and not before : And upon the pre 
miſes he muſt offer himſelf ready to make proof, and there 
fore deſire thoſe Witneſles, ſo preſent in Conrt ( which h 


W& (ni fallor ) there produceth ) may be received and admitted , an 
ira intenditur that they may have their Oath Adminiſtred, ro depoſe faith 
a Myſingero in fully upon the contents of the Libel, alr« ady given 1nt 


inf, de mand a- 
FS. Set. Refe 


Ne. I, 24 3z 4z 5» 
{oltem a parte 


Court by him: Or if the Witneſſes { being requeſted ti 
be preſent) do not come, he muſt alledge that theſe Wit 
neſſes were requeſted ro appear on this day in this place 


4ztoris ſed z to the effett aforeſaid, and thet he ofF-red them their Jour 

Fi Ret ſatiſ- ney Charges : And upon the premiſies, he muſt likewiſ 

as offer himſelf ready to make proof, and muſt deſire, tha 
rendimMs, L 

theſe Witneſſes may be compelled to appear upon ſuch * 

day, to give their Teſtimony, &c. then the Judge ( unlel: 

the averſe Party do alledge, that he is informed that the 

Party deſiring theſe new Witneſles to be —— 

OME 
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ſome knowledge or probable notice of them, before the o» 


the 
had 


ome | 


ther Witneſſes, already Examined were publiſhed, or that 
the Cauſe in which ſuch admiſſion of the Witneſſes is re= 
queſted is of that nature, that they are not to be admitted ) 
ought to admit them, if- they be preſent in Court, or elſe 
he ought to Decree them to be compelled to appear if they 
are abſent, proof being firſt made, by the ſaid Party [ſo 
deſiring them to be admitted, ] that the ſaid Witneſles are 
neceſſary, and that he knew not they were ſo neceſſary, 
only ſince the publication of the former Witneſſes; as alſo 
that the ſaid Witneſſes were requeſted to come, and had 
their Charges offered them. Upon which, the other Party 
diſſents from the premiſſes, and proteſteth as to the Nullity 
of the ſaid Proftor or principal Party, and alledgeth that 


if it is no concluſive Petition in Law, and therefore ought not 


to be granted, and that the Publication of the Witnefles, 
already made by the adverſe Party, and the information 
he hath had bf what is already *depoſed, are Reaſons ſuf- 
hcient, why the ſaid Petition ought not to be granted, and 
that there is great ſuſpicion of Subornation of Witneſſes, 


: referring himſelf to the Law, and the ACts of Court. Now 
is 1n ſome Caſes, it may neceſſarily be concluded, that the 
| Party (who deſires theſe Witneſſes to be thus produced ) 
| muſt know before of theſe Witneſſes he now deſires to pro- 


duce: As in a Teſtamentary Cauſe, when the Witneſles 
already produced do depoſe that the Party deſiring to pro- 
duce theſe Witneſſes, was preſent ( at the time of making 
the Will ) together with theſe Wicnefſes, waom he-pre- 
tends are but lately come to his knowledge. Likewiſe in a 
Cauſe of defamation, if the firſt Witneſſes do depoſe, that 
the words defamatory, were ſpoke in the preſence of the 
Plaintiff and thoſe Witneſſes, ( whom he deſires to produce 
anew) and fo in all other the like Caſes; and this pro- 
bable knowledge is ſufficient to hinder the aforeſaid Wit- 
nefles ſo as no new Witneſſes are to be admitted, unleſs that 
Party, ſo deſiring this new produttion of Witneſſes do by 
his Oath make clear this his knowledge, or the vehement 
preſumption of his knowledge, by Swearing expreſly, that 


he ſaw not theſe Witneſſes, or did not call to mind, until 
| after the other Witneſſes were produced, and their Depo- 


fitions 


= —— I ny en nw 
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ſitions publiſhed ) that theſe Witneſſes were ſo preſent; Fe 
ina Teſtamentary caule, it miz1r {o fall out, (as ſometim 
it doth ) that ſome of the Witneſles might be in the ne! 
room, or liſtening through the ſeiling, &c. to hear what 
done by the Teſtator, zbout the condition of his Will: An 
though perhaps the Witneſſes alrezdy produced might ſeec 
knory that the ſaid Witneſl-s were lo liſtening, yer the Pa 
ty ſo endeavouring to produce new Witnelles as aforeſai 
might not ſee,nor know that they were ſo liſtening. Alſo! 
a Cauſe of Defamation, if the Defamatory words mentia 
ed 1n the Libel, were uttered in ſome publick place, (: 
the Church, or Strect where People are for the moſt coi 
verſant ) it may often ſo fall ont, that the People paſling | 
may hear and note theſe words, aad the Witneſſes alread 
produced as 1s aforeſaid, mipht likewiſe ſee theſe perſons! 
paſſing by, and ſo conſequentiy might depoſe that they we! 
preſent, though the principal Party ( being probably ſti 
red up to Anger by theſe eefamarory words Y might not { 
theſe Witneſſes : And to theſe may alſo be added, that 
theſe words were uttered many Months before before t! 
Action was begun, the Plaintiff may probably have forgt 
all theWitneſſes that were preſent, though he ſaw them the! 
and he may now call to mind what Witneſſes were preſen 
becauſe the Witnefles already produced by him, have dept 
{ed that they were preſent : But the Plaintiff as is ſaid aboy 
ought expreſly to Swezr ( if his Adverſary urge it upont! 
premiſes, ) becauſe ( as ws even now ſaid ) his knowled| 
in the premiſes is preſumed. 

3. Now if the Party who hath a Term-probatory Aſſig 
ed, believeth (before this Term-probatory is clapſed) th 
he hath proved his intention ſufficiently, he may renouſ 
this Term-probatory, and not only deſire the Depoſitio! 
of the Witneſſes to be publiſhed, but alſo he may deſire 
Term may be Aſſigned to hear Sentence in Summary Ca 
ſes, and to propound all Ads, &c. in Plenary Cauſes ri 
ipeQtively, and get a concluſion in the Cauſe, if nothing! 
propounded by his Adverſary : Though it is otherways, 
your Adverſary in that time ( fo Aſſigned for your Terl 
Probatory ) or on any other day, heforc you renounce th 
Term-Probatory, do accept this your Term-Probatory 

an 
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For 2nd does proteſt to uſe the ſame, for in this Caſe, though 
LIMCS the Party who had this Term- Probatory Aſſigned him, may 
next r2queſt publication of the Witneſſes by him produced, yet 
nat is he cannot whilſt this Term depends, ( which is common 
ANd + to hoth Parties ) obtain an Aſſignation to hear Sentence, 
[ceo gr to propound all Acts, &s. in prejudice of his Adverfary, 
Þ A* wo requires the ſame right (by accepting the Term-Pro- 
ſaid, patory of his Adverſary) asif the Term had been appoint- 
loin £g abſolutely to him, to prove any matter, and were yet 
ton+;n dependance; and admit that Party, who ( as is aforc- 


» (#gid) did proteſt to uſe the Term-Probatory of his Adver-- 


con-|ry, do propound, or prove nothing at all during the ſaid 
18 dy/Term, yer may he after it is clapſed, propound and prove 
eadſ/any matter whatever. Bur enquire, whether the ſaid Party 
ns0 © hindring his Adverſary by his ſaid proteſtation, may nor 
Went very deſervedly be condemned in Charges, for retarding the 
7 ſtir- proceedings : I think he ought ( faich Mr. Clarke) if he 
OLI proves nothing. : 

hat it) 4, The Plaintiff” alſo may propound any corroborative 
e tie! matrer, ( on behalf of his Witnefles already produced ) in 
ogNthatday or Term Aſſigned to the Defendant, to prove his 


then; xceptions, and ſo he may uſe the Term * of his adverſary * Lanfrat, u5 
UTR, 


{enl( 25 is ſaid above, ) and may confirm the Perſons or Depoſi- 
JePo-tions of his Probatory Witneſſes; or he may defer it, un- 
DOVetil the Term ( Aſſigned to the Defendant to prove his ex- 
n tiecertions ) be elapſed : And then if he ciſſents from the pub- 
ledglication of his Adverſarics Witneſſes, and proteſteth that he 

15 not informed of their Depoſitions, &c. he may propound 
Mgt matter, corroborating as well the Depoſitions , as the 
) thÞerſons of his Witneſles, and obtain a Term-Probatory, in 
Chrder to the proof it. Likewiſe, if the Plaintiff has pro- 
UtMuced twoor more Witneſſes to prove his Libel; and after- 
ite yards the Defendant, by way of exception doth blaſt or 
Caljncommode the ſaid Witneſſes, or ſome of them at leaſt, ſo 
5 Tfthat there are not two left, which are of Credit, and do 
Ng be oncord in their Depoſitions : Then if theſe Witneſles are 
\* "defamed by ſuch Exceptions, ( whereas it doth not appear, 
erMthat the Party producing them had any knowledge or ſuſ- 
: Bvicion of their being ſuch Perſons, ſeeing all men are pre- 


or17Jumed honeſt, until the contrary appear ) the ſaid Party 
_n whoſe 


F Mnf. Init. a® 
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© whoſe Witneſſes are defamed, may either Corroborate] 
former Witneſſes, or he may produce any other Witne! 
whatſoever [directly] upon his Libel, as if none had been 
L ready produced. For the Laws ſay, that two Witnſles 
T _ de a MW 
ref. dep.n. 25, make ſufficient proof; + and therefore the Plaintiff by p 
& ſeq. ducing two Witneſſes, may probably make them ſerve. 
5. We come now to the Manner and Method obſer: 
: in excepting or reproving Witneſſes ; and this is done 
*Atciat deteF. ther againſt their Depoſitions or Perſons, and may be 
_ ST. _ * either before or after the Depoſitions of the Witneſſes 
*#3©+43* publiſhed. Theſe ſort of Exceptions, ſcem to me to beth 
SeF. Nuzro. . . M 
which were called Peremptory Exceptions in the forego 
divifion ; under theſe are alſo comprehendeq Replic: 


perſona a qua- 


litate diftyrum 


#ies. n. 0, 10, that they are intimate Friends to the Party producing the 


23- per tot. deſire to be admitted : Then the other Party muſt prot 


(0).neGee that the ſaid Allegation ſo made by IV. are falſe, and Mm 


$4. a4 nm-95- Leing fo done, by the Party excepting, and by the - 
a 
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——\Party diſſenting ; the Judge doth admit theſe Exceptions, 
te Ns far as by Law they are to be admitted, and then if it is 
nelleequeſted of the Proctor of the Adverſe Party, the Judge 
To a;; wont to Aſſign theſParty propounding theſe Exceptions, 
es@, Term-Probatory, to prove theſe Exceptions, and alſo a 
} PTerm to ſpecifie theſe general Exceptions ; if it may alſo 
- be Decreed ( though it is rarely practiſed ) for the princi- 
(ere al Party to anſwer to theſe general Exceptions, at leaſt 
De U5f the Proctor propounding them, take his Oath that he 
- am, ljeves, he may be relieved in any part of them, by the 
es at\.nſiver of the principal Party or the Adverſary himſelf; 
ut if the Plaintiff believe, thar the Defendant has pro- 
*ounded theſe general Exceptions, with an intent, un- 
uſtly to deferr the Suit, and to hinder a concluſion in 
he Cauſe, he may ( before theſe Exceptions are admitted ) 
leſire that the Oath of Calumny may be Adminſtred to the 
tendant ſo excepting : In the preſence of the Plaintiff N. 
2 Pho difſents ( from the Party excepting, and requeſting 
Caulk; Anſwer of the Plaintiff to his Exceptions ) and pro- 
ſts of the Nullity of ſuch Allegation, and of taking his 
Dath, to obſerve on his part, all and ſingular the Heads, 
ontained in the Oath of Calumny, and deſiring, that the 
id Oath of Calumny may be taken by the Adverſe Party. 
nd if the ſaid Defendant or Party excepting do refuſe, or 
tleaſt do not take the ſaid Oath, then the Judge ought | 
ot to admit, but rejet this Allegation + expreſly, or tacitly, + Lanf. de tef 
roceeding to a Concluſion in the Cauſe, or ſome other gep. n.43. Se2, 
, contrary to this admiſſion of the Matter, if it be re- Quero num- 

veſted; and if theſe general Exceptions are admitted, ou poif _ 

d a Term-Probatory is given ; though the Party pro- —_ 09" 
unding theſe general Exceptions, do afterward, ( either pgrae contr.s 

hi'ſt the Term-probatory aforeſaid depends, or after it perſons refti- 

elapſed ) propound more ſpecial Exceptions, or declara- *,/- fi juravit 
ons of theſe general Exceptions, yet a new Term-Proba- S« _ 
ry1snot to be given, as is ſaid afterward, when we ſhew "Y peontging 
d Mhh:t the Term to propound all ACts is. Bur here it 1s to be cipiens opponir 
Ine oted, that ſo often as any Matter or Allegation is given contra perſonas 
wh the Proctor of the Adverſe Party, if he cannot take the **#+ tempore 


Q 


y as above; yet he may take this follow phate, 
ks Oath ( $631 ) that in propounding this Matter or Al-"*"" 


Pa legation 
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legation, he doth it not out of a malicious Mind norunj 
to defer the Suit ; and that he believes his Client can p 
the ſame: Which Oath if he takes, the ſaid matter j 
be admitted,fo as it be otherways concluding. 2. Except 
in ſpccial, are thoſe which are propounded in Writing, 
taining the Cauſes, why a Witneſs 15 not a fit Witneſs,(z 
* Lanf. vi ſu- becauſe he is infamous * ſpecifying how, and from y 
pra. n. 45. IT Me this infamy ariferh z or that he is Vitious, an Ady 


5p arr rer, or Perjured in ſome Cauſe, or ſome part of his] 
FieB. 459 poſition: ſpecifying 5s above, the Manner, Form, and T 


of ſuch Perjury. Then theſe exceptions being admit 
they are to be repcated,aud the principal Party isDecree 
beCited to anſwer thereto, and Witneſles are to be prody 
to provethe ſame,or elſe aCommiſſion is to be Decreed y 
remote parts as before, in order thereto : And note ] 
wiſe, that before the Admiſſion of theſe ſpecial Exceptic 
the Adveric Party may requeſt, from the Party propou 
ing them, either the Oath of Calumny, or the Oath e 
Low mentioned. 
6. Now ſeeing the good name, and fame of any Per 
is much more damnaited in a publick Court, and by v» 
ting obj=eCting tlicir Crimes, than out of Court by word 
mouth only, ſecing Letters writ are permanent, and not 
apt to eſcape Peoples Memory ; and although the Pa 
propounding theſe Exceprions, ought (as is daily praftic 
;f it berequeſted by the Adverſe Party ) to take the Ox 
that he propounds not the ſaine out, of a Malicious Mi 
or unjuſtly to defer the Suit, and that he believes he « 
prove the ſame, as bcfore : Yet when the Parties in$ 
have a bad Cauſe, and deſire to protract the Suir, and 
void not only the Oath aforeſaid, but alſo all Actions whi 
may be commenced againſt them, by reaſon of their p| 
pounding theſe famous Libels, they procure ſome pc 
Vagabonds, or objzet Wretches, ( who have no cert: 
Habitations ) by vertue of a ſpecial Proxy, made tot| 
. fole purpoſe, to propound theſe Exceptions , againſt t 
Witneſles of the Adverſary , who are perhaps, Pt 
ſons of great Credit, and good Fame, and altogether 1 
known to the Party , who propounds theſe Exception 
From which ſpecial Proctor , neither the aforeſaid Oz 
C 


or” + 
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julie be required, nor can it be taken by him, ( with a ſafe 
proy/Conſcience at leaſt ) becauſe he knew not the Witneſles 
ris ty neither have theſe ſaid Witneſſes, any Action of defamation 
ptiong2gainſt this ſpecial Proctor, becauſe he cannot pay Charges 
2com-or hath no certain Habitation : Therefore to remedy this, 
,(viz)the office of the Judge is to be implored in theſe Caſes, by 
' whathe ProCtor, againſt whom the ſaid Exceptions are propoun= 
dulte-ded to deny Audience to the ſaid ſpecial Proctor, and for the 
is De.Canſes aforeſaid, to reject the ſaid Exceptions, unleſs ſome 
ubſtantial and convenient Perſon, or the Party himſelf (who 


eedt(Party, not only the ſaid Oath, ( that he propounds not 
xduceltheſe Exceptions, with intcnt unjuſtly to defer the Suit ) 
d untgmay be requeſted ; butalſoan Action of defamation, may 
e likebe inſtituted againſt him, if he fails in the proof of theſe 
YtiongExceptions ſo given in by him. But whether or no, for the 
5ountTcjeQing the {aid Excepitons, ( ſo given in as above, by 
h evethe ſpecial Proctor ) there 1s not given to the Party pro- 
ounding thoſe Exceptions, a juſt Cauſe of Appeal, enquire 
Perſonpt the Learned, I have ofcen ſeen ( ſaith Mr. Clarke ) the 
y miſa1d Exceptions, rejected, when they were ſo offered, by a 
ord dpecial Proctor ; but 1 never ſaw any Appeal interpoſed, ups 
not {£1 ſuch rejetion. | 
- Parti 7+ Thar the Witnefles may commence Suit, againſt the 
AiceFaity propounding and giving in theſe defamatory Actions 
> Oatls what Mr. Clarke hath even now been ſpeaking, and is not 
dilpobeed : The particular form of proceeding upon ſuch de» 
he catamation, will be diſcours'd afterward. 
in Sit 3- To theſe Exceptions of the Defendant, againſt the 
and #laintiff, his Probatory Witneſs, ſucceeds next the Plaintiff 
_ Reply, againſt the Defendants exceptive Witnelſles ; 
ir p!Now though the Plaintiff has produced Witneſſes, to Corro- 
e podorate the Sayings and Depoſitions of his Probatory Wit- 
comms and has got their Depoſitions publiſhed, yet may he 
to lit any time, before the Canſe is concluded, propound Ex- 
aſt ifteptions, as well againſt the Sayings, as the Perſons of the 
, Papefendants exceptive, or reprobatory Witneſſes, ( not- 
her withſtanding that the Defendant has got the Depoſitions of 
tiow}ls faid Wirneſſes publiſhed ) and may obtain a Term to 
4 Oalroye theſe his Replies,againlt the ſaid exceptive Witneſſes 3 
! wis 
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With limitation, that he cannot Reply or Except again( 
faid Reprobatory Witneſſes Depoſitions, unleſs he ad 
this Reply, that they were ſuborned , and corrupte 
depoſe ſo, as they have depoſed in their Depoſition 
contained ( which words of their Depoſitions, ought t 
recited word by word ; ) for if this Quality of theic ' 
ornation 1s not added, that Allegation is direcly cont 
to the Depoſitions of the ſaid Witneſſes and ought no 
be admitred : But it is otherways, if the Defendant in 
aforeſaid Exceptions doth alledge in general, that ſu 
Witneſs of the Plaintiff, did commit Adultery with ſu 
Woman, named in the Exceptions, no certain time hi 
expreſſed ; or perhaps ( as is ſometimes alledged ) in | 
years, ( reciting diverſe years) cr in ſome one of thi 
and the Witneſles of the ſaid Defendant do depoſe, that 
faid Witneſs of the Plaintiff, in ſuch a year, or ſuch a 
or month of the ſaid year, committed Adultery or 1 
taken in Adultery with ſuch a Woman ; in this Caſe, 
Plaintiff may ( after the Depoſitions of the Witneſſes 
the ſaid Defendant are publiſhed ) alledge direttly cont 
ry, and object Perjury to the ſaid Witneſſes of the Def 
dant, nor is he bound to alledge the corruption of the 
Witneſſes; becauſe inthis Caſe, the PlaintifF ( before 
publications of the Witneſſes ) could not foreſee how 
purge the Innocence of his Probatory Witneſſes, from {i 
a Crime objected, by reaſon of ſuch generality, of the 
foreſaid Allegation. But obſerve alſo, that the Defend: 
may deſire, that the Plaintiff ( who propounds, and: 
ledgeth this corruption of the Witneſſes ) do 'Swear, th 
he believes he can prove the Subornation aforeſaid, or 
therways the 1aid Replies or Exceptions againſt the Dep 
fitions of the Witneſſes of the Defendant, are not to bea 
mitted; unleſs in the Caſe above mentioned in this numbei 
Butlet us admit this Oath to be taken, as to the corruptic 
of the Witneſſes, and that the Party alledging the ſame,! 


| not prove the corruption of the Witneſſes as is alledga 


but doth prove directly, that the ſaid Witneſſes have <& 
poſed falſly, and are Perjured, whether or no in this Caf 
ought the Plaintiff to ſuffer the Law, not having proved th 
Subornationalſo as he alledged ? I think not((; aichMr Clary 
becal 
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nltth; hecauſe a falfity in their Depoſitions being provyed, a corrup- 
add i tion may eaſily be preſumed : At leaſt I have known it fo 
ted t adjudged. We need not trouble you again, to tell you what 
NS, a Replication is, ſeeing at the ſame inſtznt, when we de- 
LtOle gre, and ſhew what an Exception is, ve alſo ſhew what a 
c Sub- Replication, &c. is. : . 
ntray 9. Now if the Plaintiff produce Witneſſes to prove his 
not ti x jel, the Defendant may except againſt the Depoſitions, 
Intl 2; well as the Perſons, of the ſaid Witneſſes of the Plaintif, 
ſuch? and theſe Witneſſes of the Defendanc, are called reproba- 
ſuch; tory Witneſſes, or Witneſſes reproving the Probatory Wit- 
bei} refſes; againſt theſe reprobatory Wirnelles, the Plaintiff 
n ſuc may alſo except by way of Replication, and that both a- 
them) zainſt their Perſons and Depoſitions ; and theſe Witneſſes 
1atilk are catted Witneſſes reproving the reprobatory Witneſſes 
1207 of the Defendant, produced againſt the Plaintiff his Pro- 
Ir 1 hatory + Witneſſes. If the Plaintiff hath not Corroborated T Lanf.deteff2 
le, fit the Sayings and Perſons of -his Corroboratory Witneſſes, ſe. 49+ Orcs 
Mes 0 whether produced by him, in the firſt or ſecond place, he 
ont! may ( with the ſaid Exceptions, which he gives in againſt 
Defets the Defendants reprobatory Witneſſes, or immediately 
he fac after the ſaid Exceptions are ſo given in ) Corroborate the 
re ſuck Sayings and Perſons of his Probatory Witnefſes ; But the 
10W Ut Defendant is forbid to except againſt theſe reprobatory 
m ſod Witneſſes produced by the Plaintiff: Which ſocr of practice 
the# js prohibited by that general Rule, 7: treſtem reſtes, & in hos, 
endal led non datur ultra. * Yet the Defendant may Corroborate #* nehiſce pro: 
nd # the Sayings and Depoſitions of the Witneſſes, prod uced on duzHonibus,plee 
', tid his part, upon the Exceptions or reproofs given in by him, C—_—_ | 
or © againſt the Probatory Witneſſes of the Plaintiff, ſo as he —— _ 
Depr do it, before the publication of the Depoſitions of the Wit- ;.,qucraq; pars 
 beaneſſes produced by the Plaintiff, upon his Replies to the producererteftes 
1mbet:Defendants Exceptions aforeſaid ; at leaſt (faith Mr. Clarke) Pe 
uptigl have ſeen it ſo pratiſed. And though Alciatns in T. de pot, Fu 
me,Ureff, $. de reſtium publicatione ; Weſemb. in f.T.deteſt.n. 5.p. ,, 1; TOO 
edged 913. Lanfranc, de teſt. dep. n.40. ſeem all of them to con- 
ve declude that four delays are not permitted, without ſome 
s Caſpecial Solemnity, or Favour of the Law, yet Lanfranc at 
ed tlethe Fortieth Number of the ſaidChapter hath theſe words af- 
-larkiferwards ; ( Sil.) non Jntelligo tamen de dilatione in preſents 
ecaul | Lo P K materia, 


| 
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materia, prout verbum ſonat, ſed pro examinatione ; licet qu 
trina examinatio concedatur ſine aliqua cauſe cognitione, | 
quarta, Sothat he ſeems not to contradict by this, wh 
Mynſinger and others affirm ( Sczl. ) that the Parties m 
except againſt each other in theſe peremptory and perp 
tual Exceptions, even until a Quadruplication. At the Fo 
ty ninth Number afore quoted, Lanfranc ſpeaks fully to t 
matter, when he ſays that if both Parties produce Probat 
ry Wiineſles, ( that is, ſuch as arc intended, only to pro 
the matter they give in to Court, and not to reprove t 
Witneſles of their Adverfary ) then each Party, is perm 
ted to have three delays. Which 1s thus ; the Plaintiff ha 
one, to prove his Libel or firſt Matter, the Defendant 
timetoaccept. ThePlaintiff another for his Reply to thi 
Exceptions; the Defendant another time for his Duplic 
tion or double Plea ; the Plaintiff another for his Triplic 
tion; and then the Defendant another time for Quad: 


+ Dehiſce la- Plication +: 


tilts videas a» 
pud Myns. Inft. 
Tit. de Excep- 
tionibas OF Ree 
plic, per tot« 


CECT. 5. 


Of another ſort of proof which is made by 1 
ſtruments. 


IT. What Inſtruments are. 

2. How many fold Inſtruments may be ſaid to be, 

3. When they may be exhibited. 

4. The manner of exhibiting theſe Inſtruments. 

5. The proteſtation of the Prottor of the Adverſe Party, 
the time of exhibiting theſe Inſtruments, 

6, The manner of getting a Term Aſſigned to propound 
Altts, &C. in order to a concluſion. 


Aving ſhewn above, the order and manner of pr 

, ro be made viva voce, order requires we Come Ni 
to ſhew the order and manner of proof, to be made mor 
voce, which is done by Inſtruments : nd theſe are ſaid 
be writings Made upon Matters or Things to be _ 
go 


'Fy, at 


4nd al 


prol 
e nexl 
mort 
aid 
one 
non 
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mongſt men. More ſt: iCtiy taken, they are Tables or W :1- 
tings whereby we make known , or prove our Intention 
betore the Judge. More largely taken, thcy are ſaid to 
comprehend all thoſe things wherewith the Cauſc is Inſti- 


ruted or Conſtrued, F in which ſignification, Witneſſes are + ym dif 


Putatin, 17. 
Tyeſ. t. i. 2, 
Lanf. de In, 


prod.n.2,3,4,50 
Aiciat. cod. tits 


f- 153. Weſem. 
\ 1. An Inſtroment drawn under #.7.4e fide 1a. 
the hand of a Notary Publick , or ": Sree 
other Publick Pcrſon, cirher in, or aka 1. 
out of Court.  werbexhibert, 
2, That | which is Sealed with 
ſome Publick or Authentick $Scel 
Publick * Inſtruments | ( though writ by a private ) as of * Weſemb, ub? 
arethoſe which are , a Prince, City, Univerſity, or Col- Jutra = 
made by publick | ledge. J-00 
Perſons. And of, 9. All Writings whatſocver (tho? Pers. fn 
theſe there are ma- , private ) which are exemplified , prod. Inft; un. 
ny ſorts, five of | by the Authority of the Judge or 42 vb. exhj- 
which arecommon- 


Magiſtrate, bens n. 5.Lanfs 
ly obſerved. 


alſo contained. 


2. Inſtruments are for the moſt part, two fold, ( Sc, ) 
either publick or private. 


4. All ſuch Wricings as are taken %/,1,79 
out of publick Regiſtcies, ©c. Or uz; jupra fot. 
thoſe made at the publick Act. 155. 

$5. Thoſe Writings whichare ſ19- 


|.” by the Perſon and Wirnef- 


ſes. And this is publick as to its 
Effect. | 


Private Inſtruments 4 Accounts. 
are ſuch asare made | Private Inventories or Rep" ers, 
without any So-4 Private Letters, betwiss one 
lemnity, and they [Friend and another , one Irailct- 
are either. (man and other, 


3. Theſe Inſtruments may be exhibited both hefore, and * 4 4 


LI SL, a. 


| - 
4 {sl'7T9 


in the Cauſe, but after it is concluded ig the Cauſe z + they /;1+ {151 4, 


K 2 arEL94, 
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are nut. to be exhibited unleſs ſome new matter ariſe, whi 
hath dcpendance upon the former. 

4. The Proftor who exhibits theſe Inſtruments, muſt x 
quaint the Judge, that as a further ſapply of the proof 
his Libel, or other Matter or Allegation, &c. he doth c 
hibir certain Indentures, or ſuch a writing, beginning th 
( here he muſt mention the fiſt line of the ſaid writing) at 
ending thus, ( here he muſt mention four or fix words 
the end of the ſame) and alledge that theſe Exhibits a 
Subſcribed and Sealed with the Hands and Seals mention 
in the ſame, and that they were given and delivered | 
the Perſon or Perſons therein named, as their own prop 
AQt: And further, that the Contents thereof are true, at 
were ated and done, as is therein contained : Which All 
gation ( having ſo made or put jointly and ſeverally) | 
muſt defire may be admitted, and that Right and Juſti 
may be Admiaiſtred tro him and his Chent. Which being a 
mitted by the Judge, and repeated in full force, by the Pa 
ty proponndirg the fame, an! the Judge the Proctor exh 
biting the ſaid Inftrumerts, ought to Swear that he ha 
ſaithfally pur this Allegation and the Exhibits ; and thi 
deſire the Proctor of the Adverfe Party, to Swear to mal 
a faithful Anwer to the ſame againſt the next Court da 
Buc if the ſaid Exhibits are ſome private Writings, ſoth 
the Proctor exhibiting them doth not believe , he c 
be relieved by the Anſwers of the Proftor of the Adver 
Party, thcn he muſt deſire the Anſwers of the principal Pa 
ty himſelf, as in other Cauſes. But obſerve, that if the 
Exhibits or Inſtruments are Sealed wich ſome authentic 
Scal, (to wit the grear Seal of England, or of ſome Biſhc 
or Eccleſiaſtical Judge) then the Anſwers of the Proctor 
the Adverſe Party are rather to be required; becauſe! 
theſe Caſes he may be better inſtrutted, ( what to belie' 
as to the ſaid Seals) than his Client. If the Plaintiff « 
Defendant has ſome old Manuſcripts, or Books, which! 
deſires to exhibit as neceſlary Proofs on his part : He mu 
{ay that he doth Exhibit certain old Manuſcripts or Boo! 
beginning and fo ending as above ; and alledge that tht 
are old, and have been faithfully kept, in the Cuſtody 
ſuch one, ( viz. ſome publick Office or Perſon ; ) and n 

(ne 
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they are ſuch, to which great Credit is wont to be given, 
as well in as «u: of Court. Which Allegation being pro- 
pounded, admitted and repeated as before, he oughc ro 
take his Oath, &c. and dcfire the Oath to be taken, by 
the Proftor of the Adverſe Party to anſwer as above, or 
he may deſire for the principal Party as above. 
ſerve that if the aforeſaid Manuſcripts or Books, ate long, 
ſo that the Regiſters cannot get them Copied without 
preat Charges, then the Proctor muſt take care to get a 
true Copy ( of ſuch a part of the Manuſcript, as makes 
for his Intention and Purpole) to be writ out of it, and 
then exhibit them as above, adding theſe words ( and 
eſpecially ſuch a Clauſe or ſuch Words, in ſuch a Line 
of the Inſtrument, or in ſuch a Leaf of the Buok 61 Ex- 
hibit, together with a Copy of the ſaid Clauſes or Words.) 
And he muſt deſire that the ſaid Clauſes or Words fo writ 
out, may be Examined with the Originals, and Collated, 
and that ſuch Collation being made by the Regiſter, ( of 
the Clauſes or ſentences aforeſaid , with the Originals ) 
the ſaid Originals may be re-delivered, and as much Faith 
may be given to the Copies Collated, and to the Regiſters, 


 astothe Originals themſelves : Which Petition, the Judge 


Decrees ; yet the Party exhibiting the Premiſles, ( to the 
end that the Proctor of the Adverſe Party, or the Party 
himſelf may ſee theſe Exhibits, and ſo inform themſelves, 
what they believe or can anſwer ) ought to leave theſe O- 
riginal Exhibits in the Cuſtody of the Regiſter, until the 
Proctor of the Adverſe Party,or the Party himſelf give their 
anſwer : And in this Caſe the Party exhibiting the Premiſſes, 
ought only to pay the Regiſter for Regiſtring that Clauſe, 
which he took out of the Indentures or Exhibits : For ic 
Is to be noted, that no Exhibits, (whereof mention is made 
inthe Acts) ought to he re-delivered to the Party exhibi- 
ting them, unleſs the ſame he Regiſtred to perpetual Memo- 
ry. Therefore let the Protor who Exhibits the Premiſles, 
take care that he requeſts the Judge, to Decree the ſaid Ex- 
hibits to be re-delivered, after they arc Regiſtred ; for 0- 
therways without the decree of the Judge, the Reziſter 
ought not, nor is he bound to re-deliver the ſaid Exhibits, 
tho? they be Regiſtred: 
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5. At the time of Exhibition of theſe Inſtruments; 
Proctor of the other Party, mult ſay that he doth dif 
from the Exhibition of theſe pretended Exhibits, and pro 
as to the Nullity and Inſufficiency of the ſaid Exhibits, | 
alledge chat the ſaid Exhibits are private Writings, and 
au hentical, and ſuch to which no Credit ought to be giz 
and therefore he muſt deſire they may be rejected ; by 
any lnſtrument be exhibited under the King's Seal, it is. 
ſafe for the Proctor ſo to deny it, or proteſt that it. 
private Seal as above. And obſerve, that if (at theti 
of Exhibition of theſe Inſtruments ) the Proctor thus p 
teſting can inform himſelf either by inſpecting them, 
any other way, that the ſame do make in the lealt for 
Client, the ſaid Proctor ought then to ſay, that he 
cepts theſe Exhibi:s, and the Exibition of them, in 
much as thry make on his part, but he muſt otherways « 
ſenc and proteſt againſt them, as above. Nay it 1s but 
pedienr that the Profttor of the Adverſe Party, do acc 
thoſe Exhilics of his Adverſary, and the Exhibition of the 
tliouph ic 1s altogether ignorant, whether they make for 
Clicnt or not : For if it ſhould fo fall out, that they ſhot 
make for his Client in any reſpect, and he not having 
c-pted them, buton the contrary having alledged that th 
arcſuch, to which no Credit ought to be given, and hayi 
denied the truth of them ; the Party exhibiting theſe [nſt 
ments, may ſubdud them at any time, before they be ac 
pted,which he could not do if they had been accepted by | 
Adverfary : Therefore Mr. Clarke concludes, that ſuch 
acceptiaug of the Inſtruments 1s very profitable, and oug 
not by auy means to be omitted. And therefore this m 
ſuſſice to have ſaid of proofs, 

6. Now if the Defendant like a ſubterfuge, endeavor 
by delays to defer the Cauſe, ( which is a thing frequet 
ly done by Defendants) and will not propound his defe 
ſive matters all at once, but now one, now another, ( viz 
now his Exceptions, and then his matter of Defence ; whi 
delays, the Proctor of the Plaintiff may avoid, and pr 
vent thus: So ſoon as the Defendant has given in one m3 
ter, and hi Term-Probatory is clapſed : Or whilſt tt 


Term-Probatory doth depend, or when it is fo _—_ 
Cl 
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' rd give in another matter ; the Protor of the 

wil. Gtarif __ - 7 to the Judge, that NV. the Defendant 
Cilſen hath prcpounded a certain matter, and has had a Term- 

Fong Probatory Aſſigned him to prove the ſame, which is elap- 
pr» ſed, and that now he gives in another matter, to protract 
and ln the Suit : Wherefore that theſe Suites may be brought to a 
© giver, | concluſion, he muſt deſire, that the Judge will Aſſign the ſaid 
? _ l Defendant a competent Term to propound all Acts, which 
IT 19 ne conſiſt in ſuch afa, ( viz. ) two or three Court days next 
Cw. following, according to the Quality and Weltghrineſs of the 
ve thy Cauſe ; which requelt the Judge grants. And if on that 
yo, = day ſo Aſſigned or before, the Defendant doth nor propound 

4 Ut , a 


for hi] 211 his defenſive Pleas, he cannot alledge + or propound any + De hac ma- 
0 


thing afterwards, nor ask a Term-Probatory upon them, gory wes 
he ac- at leaſt as ro Witneſſes, unleſs ſome emergent Cauſe fall out, tates lnefing 
fog” - betwixt the day wherein this Aſſignment was made, to Pro i. 43, 44-46. 
ys dif: ound all Acts, &c. and the day which was lo Aſſigned for ub datus et 
ones this purpoſe : That js, unleſs the Plaintiff give in ſome Alel- CO 
Accept gation of Defence,or cxceptive Matter againſt the Witneſits wr xt. 
then, of his Ad verſary,or becauſethisTerm(ſoAſlignedtopr opound firumenta, po 
for hi all Acts ) depending, the Cauſe by the mutual conſent of the terminum non 
hou Parties,doth ſtand an Arbitration as it were, or becauſe ſome ie apt ens 
"oP other neceſſary Defence, came to the knowledge of theParty, why 4 O I 
who's, afterthe day Aſſigned to propound all Acts was elapſed ; for quitate produci 
_— then in cheſe or the like Caſes, it is Lawful for the Defen- poſfint,dumma- 
_ dant to Reply, * and propound a contrary matter , not- 4) ponds 
bay withſtanding the ſaid Afſignation to propound all As; &c. ancligntiado. 
«fon In like manner alſo the Plaintiff hath propounded one mat- m—_ 
m_ ter,and the Term being elapſed which is Aſſigned to prove put 4,quia igne- 
git ſuch matter, he gives alſo another matter ; the Defendant rat, Oc. ita 
4 may likewiſe in this Caſe, deſire a Term may be aſſigned rellicilte of —_ 
to the Plaintiff, to propound all things which are further *: Vw. 
_ to be done ; which requeſt the Judge likewiſe grants. And trans + 
_— generally in a Matrimonial Cauſe, (which which is the moſt fine Seet. prace- 
ſet-) favourable and priviledged Cauſe of all others) the ſaid Aſ- gene, & - 
wy hgnation to propound, and prove all Acts, doth not hinder, none s Bos 
_ but that defenſive matters may be propounded, and Wit- plicat.. 
_ may be produced, as is obſerved afterward, where it's ſpoke 
tis of producing Witneſſes in Matrimonial Cauſes, 
ol h 


| 
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Of the CONCLUSION or concluding in Cauſes, | 


CHAP. YV. 


its Manner and Form; and the Things Preparatory 
in order to it, 


SECT. 1 


Of the Term which is Aſſigned to propound all AQts, 


=_ 9 


ſigned to hear Sentence: And in Plenary Caufes he muſt de- 
ſirea Term to be Aſſigned, to propound all Agts, &c, in 
order to a Concluſion in the Cauſe : Which the Judge ac- 
cordingly doth. Then the Deſendant, if he believes it ne- 
ceſſary for his Client touſe Exceptions againſt the Witneſles 
of his Adverſary, or any contrary Defence, he ought to 


diſſent from this Aſſignation, &c. 


in order to this Concluſion. 


« The Things Preparatory to Concluſion, what they are, and 


bow done. 


. What the Term Aſſigned to propound all Atts is ; and 


what Atts may be done on thus day, ſo as to reſcind the 
Concluſion. 

Witneſſes may be admitted or rejefted on this day Aſſigned 
to propound all Attr, &c. 

The Suppletory Oath what it is, and when, and in what 
Form Adminiſtred. 

The Manner of propounding and invoking all Atts, &c. 
and deſiring a Term to be Aſſigned to conclude. 

What At maduceth a Concluſion, and how the Defendant 
may hinder it, on thus day. | 


Ublication of the Witneſſes being made, the Plaintiff 


(in Summary Cauſes, ) muſt deſire a Term to be Af- 


2: Now 


| 


Ti 


. thoſe which are formerly given in on his part, if any 


_ a _— 
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2. Now this Term to propound all Acts, ( as Mr. Clarke 
has been informed) is not named in the whole Body of the 
Law, # and it is ſaid to be rather a Term of the Judge, than T Publicatione 
of the Law, to take away the delays; the Defendant may joe f Ty 


| (on that day fo Aſſigned to propound all Acts, in plenary ,;;;1 44+ur cr 
' Cauſes, and to hear Sentence in Summary Cauſes ) given 1n tra teftes, ter- 


any Exceptions, or defenſive Matter, or he may add to minus dart con- 
ſich ſuevit ad pro- 

be, and declare them, b f poſitions acditional : By the 774m ome 
, clare them, by way of poſitions addi : Bythe ,;, 1ftrum. 


Admiſſion of which, or the Aſſignment to hear the pleaſure 49, & auni- 
of the Judge upon the Admiſſion thereof the concluſion is menta. ita 4/- 


reſcinded ; at leaſt if theſe Exceptions or this Matter were !atus,de reft.f- 
I SO. Lanfr. de 


admitted afterward, though alſo on the ſaid day, Aſſigned Cao. D 

» Deleg. 
to propound all Ads, or to hear the Sentence, the Cauſe Sum-c.$. pts 
were not continued in the ſame State, wherein it then was ». 43, 44. 
until the next Court day. Yet obſerve, that tho? Poſitions | 
additional be ſo admitted, yet another, or new day isnot to 
be given wherein to prove the ſame, if another Term-Pro- 
batory was before given to prove that ſaid matter, to which 
theſe are as it were declaratory ; but theſe Poſitionsadditio- 
nal or declaratory, are to be proved within that Term fo a 


ready given. 
3. Alſo if on this day, thus Aſſigned to propound all Ads 


| inplenary Cauſes, and to hear Sentence in Summary Caules, 
either the Plaintiff or Defendant have any neceſfary Witneſ- 


| 


| 


4 —_— 
CCC 


ſes preſent in Court, and do make Oath ( as was ſaid be- 
fore) that they are Witneſſes neceſſary on his part, the 
Judge may Admit, Swear and Examine them, although the 
other Party may object, that the matter cannot longer be 
laid to be res integra;zor whole,and that theLaw ofrRight doth 
acquieſce on his part, by reaſon of the ſaid Aſſignation to pro- 
pound all ACts in Plenary Cauſes, and to hear Sentence in 


; Summary Cauſes. And this Allegation is to be propounded 


and obje&ed, by the ProQtor of the Adverſe Party, when 
the Witneſſes are produced in this Caſe ; yet it is left to the 
breaſt of 'the Judge, whether he will admit or reject theſe 
Witneſſes, and neither Party hath any juſt Cauſe of Appeal. 
This Mr, Clarke faith he has obtained in a Court of Contro- 


| Yerſie forty years agone, 
( 


4. Some- 


- e ney => * 
EYOIE O_o >} ne 


Lt. a6 
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4. Sometimes it ſo falls out, that there is not ſuch fu 
proof made as by Law ought to be ; therefore in this Caſe, 
in this part of the proccedings, the Oath called the Sup- 
pletory Oath, is wont to be Adminiſtred. This Oath is 
properly called the Juramentum neceſſar-um, The necellary 
Oath, which (whenthere is a want of fall proof,) the Judge 
upon knowledge of the Cauſe (though the Parties requeſt it 
f Ponitur & not | ) may Adminiſter to either the Plaintiff or Defendant. 
fotvitur 9 And this neceſſary Oath, is divided into Suppletory ( to 
Queſt —tvs which this definition now given doth agrec, ) and Purga- 
ſel.. jurs 99.4, ©CTY 3 which Oath the Judge ( the Cauſe being known) 
x. c. 43. 5-7, may impoſe upon him, againſt whom the preſumprtions ſeem 
7 ju oe chiefly to make, &c. Now when there 1s either noting, 
OT or the whole matter proved, then there needs not this 
verb. ſigni "© Oathto be Adminiſtred;, when there is but half proof, then 
bem 7uramn. this Oath ought to he Adminiſtred z either to the Plaintiff 
tum Myrſ.Inſt. or Defendant, at the Pleaſure of the Judge 3 * when the 
de Atticn. Iiem. Plaintiff hath one proof, aud the Defendant one, then this 


CRRO, /; Oath ought rather ro be Adminiſtred to the Defendant ſee- 


* De hiſceetj- 108, We ought rather to incline to Mercy than Judgment. 
am vide Alciat. Wherefore if the Plaintiff has nor fully proved, bur yet has 
de Jurament,f. made ſomewhat more than half, or only half proved his in- 
. ET tention, he may appear before the Judge, under the form 
quis 1. 2. - following, and taking the following Oath, ( for his Pro- 
Mir. Ing, or *cannot take this Oath, having no ſpecial Authority 
ft Atciat. ub; to do it in his genera! Mandate.) IN. without the leaſt in- 
_ afo. 159. tention of revehing my Proftor, do alledge that 1 have more than 
"4 _— 7” _ * half, or half proved (at leaſt) my intention in ſuch a Libel, &c, 
bus poteſt de. Allegation, or other matter, referring me tothe A &s of Court 
ferre Jura. and tothe Law; . and therefore 1 deſire that the Suppletory Oath, 
mentum, may be Adminiſtred to me, and that Ri oht and Juſtice may be 
done. Then the Proftor of the Adverſe Party muſt deny theſe 

things ſo alledged to be true, and proteſt as to the Nullity 

thereof, and alledge that this Oath ought not to be taken) re- 

f-rring himſelf to the Laws. Then the Judge will Aſſign to 

hear his pleaſure upon this Petition, and to receive Informa- 

tions thereupon: And if it do appear, that thoſe things ate 

true which are alledged by the Party who deſires this Oath 

(that is, that he hath proved his intention, more than half, 

or half at leaſt) then this Oath is wont to be — 

iN 


' termit ) or in particular or ſpecifice in writing 3 or he ove 
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+ in ſuch Caſes as the Law permits : Therefore conſult the F Hi caſus e- 


Learned what theſe Caſes are in which this Oath ought to be preg 
clato ub1 ſue 


numerantur ab 


Adminiſtred The Party taking this Oath, muſt Swear, that ,,, f.159.5e8 


to his certain knowledge, thoſe things are true, upon which j Juramenci 
he deſires ſoto be Sworn. And this Oath ought to be Admie« dilatione 4. 


niſtred before the Cauſe is concluded,and if it is not Admini- /*anda. We. 


ſemb.etiam in 


ſtred then, * ir ought to be requeſted again afrer the Cauſe £driorks 


is concluded ; for 1n this Caſe, the Judge may Adminiſter ,,,,, ,- 


\ this Oath, either before or after the Concluſion of the zp. 545, 
| Cauſe; but not unleſs it were ſo defired before. Likewiſe * 4tciar. ut; 


if the Adverſe Party do prove that the Patty who deſires /#?- ft 1 59. * 


this Suppletory Oath, is Infamous, Vitious, 
putation or Eſtimation, then this Oath ought not to be Ad- 


miniſtred in any Caſe. 


narum Conſide. 


and of no Re- Nualitas per ſo- 


rand a, Weſemb, 
Wubi ſupran. 1c. 


5- Alſoon this day thus Aſſigned to propound, and invoke in fine. F4/m. in 


the Cauſe, mult ſay in Court, that he doth there exhibit al) bc Fudictam, 
n. 6. fe nequis 


the Acts or Things inated, brought into Court, alledged, ,,.. aut Se 
propounded and exhibited, proved and confeffed in that zo, in 458, 7. 


all Acts, &c. the Proctor, who hopes to obtain Sentence in 7. penul#. See, 


Cauſe,” ſo far as they make on his part ; and deſire that a admonend. Chi- 


t [ian in praF, 
C. 66. nif; rei 
per/na ſit le- 


Term may be Aﬀſigned to conculed againſt the next Cour 
day ; and the other Party alſo, if he have any hopes of the 


Canſe,he mult alſo on the ſame manner, exhibit all Acts,&c. ,,j;,, 11.9. 


ſo far as they make on his part ; andlet him not diſſent from wveritatem ig- 
the aſſignation to conclude ; but if he deſpairs of the Cauſe, nwrare puterur. 
he may then diſſent from the exhibition and propounding 

the Acts,and from ſuch aſſignation to conclude. This exhi- 

bition of all the ARs, and this aſſignation to conclude, do in- 

duce the Concluſion in rhe Cauſe z a Concluſion is alſo in- 

duced, not only by the exhibition of the Acts themſelves 

and the Aſſignment to conclude, but alſo,when nothing at all 

Is done,on that day ſo Aſſigned to propound all Als,as in the 


\ 


| following number. 


6. Now the Defendant on this day ( Aſſigned to pro- 
pound all Acts, &c. in Plenary Cauſes, and co hear Sen- 
tence in Summary Cauſes ) if he intends to uſe exceptions 

| againſt the Witneſſes of his Adverſary, or any contrary de- 


| fence, ought to propound his Exceptions againſt the Wic- 


neſles, either in general, at the At of the Court ( as my 
[F 


co 


n_ = ee ae 


OE 
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togive in any other defenſive matter ; for if he gives in no- 
thing on this day, thus appointed to propound all Acts, &c, 
in Plenary Cauſes, and to hcar Sentence in Summary Cauſes, 
+ Cmeluſum Then 1s it concluded in the Cauſe on that day, as much as if 
eſſe dicitur ui they had exhibited, and propounded all Atts, &c. nor is the 
partes remnci- Plaintiff or Defendant permitted afterwards, to propound a- 


aVer. OMNCS OX. ; 
ceptiones, ſed ny matter or EXCePtions T. 
I per 

teram partem 
Tantum nonng- ESC T 2, 
cet alteri, 


Lanf. de ex- ; 

cp.®. 3- 6 de Of the Term or Day appointed and ſet apart for this 
. Opn. 42, 

41. Alciat. de conclulGon. 


rTenunciatione 


- >, yer 1. What a Concluſion 5, and when it may be ſaid to be cone 


| Cluaded, upon ſome particular Article. 

2. The form and manner of the Prottor; concluding and get- 
ting a time Aſſigned for Sentence, 

3. What effett ſuch an Aſt gnation ſo to hear Sentence, (the 
Aaverſe Party being then preſent, but not being admoniſh- 
ed to be preſent at the time thus Aſſioned for Sentence) 
bath in Law. 

4+ The manner of giving Informations to the Judge, in order 


to Sentence. 
* Maneal. Fur, ; | 
de verb. ſign: O conclude in the Cauſe, is nothing elſe, but to re- 
Fond, nounce all further diſcuſſing and diſputing the matter, 


f.25. py. * and to ſubmit the Controverſie to the knowledge of the 
+ Emeric, pre, Judge» Therefore the Concluſion of the Cauſe is a Judi- 
70.n.7.qui/ibet Clal At, whereby the Cauſe, or ſome Article of the Cauſe 
arliculus babet is accounted for concluded ; ſo that there is no room left 
_ _w for the Parties further diſputation. * Now it ſometimes falls 
cod. de Jura. Our, that there is an Allegation + given, which concerns, 
mento Calum, NOT the principal Buſineſs, but ſome other emergent Cauſe : 
a. 3-Caftrenſis. &. g. I object againſt the Certificate of the Citatory Mandate, 
Dyk by vertue whereof I was Excommunicated, that it u fittiti- 
vari, _ ==_s 0us, and falſe, or I alledge, that I have compounded the Cauſe 


Cd. eod, and produced Witneſſes upon this Allegation an4 a 
thoſe 


- 
- A—_— 


— — 
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thoſe Witneſſes being made, I have alledged my intention in this 
Allegation, to be ſufficiently proved, referring me to the Atts,and 
to the Proofs, and have deſired that my Client may be abſolved in- 

antly, and the Adverſe Party to be condemned in Charges which 
are made in the Proof of the ſaid Allegation. And the Judge 
in preſence of the Proctor of the Adverſe Party, denying 
this Allegation ( that is, that I have proved my intention ) 
by me made, to be true hath aſſigned to hear his pleaſure up- 
on the next Court day. But if on that day, the Judge at my 
petition ( alledging and deſiring aforeſaid, ) do Aﬀſign to 
hear his pleaſure upon this my Petition, ( as before) upon 
the next Court day, in preſence of the Preftor of the other 
Party; then theſe two Aſſignations, or this ſecond Aſſigna- 


| tionfor one and the ſame thing do induce a Concluſion in the 


| Cauſe, as to this emergent Article, + neither is it Lawful f Lanfranc. de 
| forthe Adverſe Party to except againſt the ſaid Witneſſes, tft. dep. n. 41s 


nor propound any thing contrary to the Allegation, and Pe- i, —_— 


- tutzon aforeſaid. tio ſpecialiter 


2. On this day which 1s thus appointed to conclude on ſuper uno arti- 
the Proftor, at whoſe Petition, it was ſo Aſſigned to con- £9 & non poſ- 
clude, muſt acquaint the Judge, that he doth now with rarer wg 
permiſſion conclude in this Cauſe, and deſire that he will ; 
pleaſe to grant a Concluſion therein ; to whom the Judge 
Replies, we conclude with the Party thus concluding. Then 
the Plaintiff muſt defire that a Term may be Aſſigned, to 
hear Sentence, againſt the next Court day : Which the 
Judge doth grant accordingly : If the Defendant is difh- 
dent of the Cauſe, he may diſſent from this concluſion, and 
aſſignation aforeſaid : But it otherways, then he may con- 
clude with the Party, and the Judge ſo concluding, and 
let him not diſſent from this Aſſignation, to hear Sentence. 

The Premiſſes may be done and requeſted by the Proftor 
of the Adverſe Party, though this Term for the Concluſion, 


| were not Aſſigned at his Petition ,; for ſometimes the Party 


deſiring to propound all Acts, &c. or toconclude, doth not 
intend to take further or other Council in the Cauſe, 5. e. 
the Council of an Adyocate. What Mr. Clarke means by 
this I well know not, I refer you to his Title, De Petitrone 518 
die aſſignato ad concludendum, 


3. Now 


& | | 
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fi e or Advocates, [_ in the Conſiſtory in ſome places ] at 


3. Now if in the preſence of the Proctor, or the Prin- 
cipal Party bimfelf, the Judge do Aſſign to hear his Sentence 
in the Cauſe, upon ſuch a day, and in ſuch a place, with- 
out bidding the ſaid Party or his ProfCtor be preſent; yet 
the Premilles being obſerved, ( that is the Contumacy of 
the Adverſe Party being accuſed and he being called ) Scn- 
tence may be given in Penalty of his Contumacy, it he ap- 
pears not, as though the ſaid Party or his Proctor had been 
admoniſhed ro be preſent to hear Sentence : For this Aſſig- 
nation to hear Sentence, bcing made in preſence of the 
Adverſe Party hath the ſame force and effeCt, as if he had 
been ſo admoniſhed to hear Sentence ; yet becauſe an a- 
bounding Cautele cannot do harm, and that this diſpute or 
objetion may be removed, It 1s not amiſs to admoniſh the 
Proctor of the Adverſe Party, or the Party himſelf, to be 
preſent to hear Sentence as above. And here it is to be 
noted, that if on the ſaid day ſo Aſſigned to hear Sentence, 
the Judge being not fully informed, doth not pronounce 
the Sentence, the Party at whoſe Petition the Term to hear 
Sentence, was ſo Aſſigned, cannot defire the Judge to Af- 
{ſign another day, to hear Sentence in penalty of the Con- 
tempt of the Proctor of the ſaid Adverſe Party, or the Par- 
ty himſelf if they are abſent, becauſe the aforeſaid Party 
or his Proctor, were not admoniſhed to any other A& or 
Effect than to hear Sentence given in the Cauſe, and there- 
fore they are not contumacious as to any other Effett : In 
This Caſe therefore it is convenient that the aforeſaid Pro- 
Ctor, or Party, he admoniſhed to be preſent, not only to 
hear Sentence, bur to ſce all further proceedings, to be 
done incluſively until Sentence be pronounced in the 
Cauſe. 

4. The Cauſe being now concluded, and all things in 
readineſs, for Sentence, it is requiſite, that at the time of 
this Concluſion, the Proctors deſire a time may be Aſſigned, 
to inform the Judge as well in matter of Fatt as the Law, 
on both parts; but this day of information js to be on ſome 
day on which no Court is kept, and in the Chamber of the 


theſe informations, the Protors who are Feed in the Cauſe, 


are wont allo to be preſent, that they may be ready to ac- 


quaint 


TT DART. III, Eccleſiaſtical Courts. 159 


— _ — 
——_— — —— —— -— —o—_ 


= quaint the Advocates, what Acts have been done in the 
Cauſe : For in thoſe things, they are more expert and more 
ch. converſantthan the Advocates, not only becauſe all Adts of 
Court are drawn by them, but alſo becauſe thoſe Ads are 
wont to be writ in a Book, kept by them for the ſ:me pur- 
poſe particularly ; though ſometimes in very weighty Cauſes 
a= the Advocatesare wont todraw the Acts. The order 2t their 
een | informations 1s this ; the Advocate of the Plaintiff, in the 
"= | preſence of the Advocate of the Defendant, mult firſt read 
S | the Libel to the Judge, who compendiouſly writes down the 
nag | effects of it ; then he reads the anſwer of the Principal Par- 
ty to that Libe',which the Judge alſo abbreviates. And if the 
intention of the Plaintiff, is not ſufficiently proved by theſe 
| anſwers,then the Depoſitions of theWitneſſes areto be read. 
he | Then the Advocate of the other Party muſt be heard, who 
be muſt alſo read the matter of Defence, and allthe proofs on 
his part. Which bcing done, the Advocates are wont to in- 
| form what Queſtions of Law, ariſe from the matter of Fa&t, 
proved on both parts ; and if the Advocates cannot agree 
betwixt themſelves, as to theſe queſtions ſo moyed by them, 
the Judge in that behalf is wont to interpoſe his opinion, 
and appoint what and which Queſtions of Law they ſhall 
ty diſpute upon : And for the diſcuſſing and arguing thele Que- 
| ſions of Law, and alſo the matter of Fact, or the merits of 
the Cauſe, many days are wont to be Aſſigned, before the 
In Judge is fully ſatisfied in the matter : All which proccedings 
the Judge is wont to write down in ſhort, for his Memory 
ſake, Alciatus t has ſpoken ſo fully, and accurately as to Þ De teft. fil, 
the manner of the Advocates, making their obſervations up- 15%: Sect. De 
he | Mithe proofs, their manner of diſputing and alledging, and ugg 
the office of the Judge, upon ſuch Diſputacions and Allega- ;7;ine "v per 
| tions, that I think it not amiſs, to refer the Reader thither ; wcat.4fo.150, 


\ being eſpecially uſeful for the Learned Civilian. ad f1.162.Sef., 
of 6&P J b Officium Jud, 
] Allezati 
audientis, Of Se. De cenſilii >. 
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® Quandoex- 
penſarum mu- 


Fua fiat compen- 


CHAP, VL 
Of SENTENCE in theſe Plenary Cauſes. 


SECT. L 


1. What it ts in general, and how many fold. 
i. What an Interlocutory Sentence or Decree ts, and whe: 
it hath the force of a definitive Sentence. 
3. In what Form the Sentence ought to be drawn, that 
. whether and when it ought to ſpecifie a particular an 
certain thing, and when not. 
4+ The Form, Tims and Place of pronouncing Sentence inpre 
ſence of the Adverſe Party and hu proteſtation to Ap 
peal, 
5+» The manner of pronouncing Sentence, in penalty of the 
contempt of the Defendant or his Prottor, 
6. The manner of offering and pronouncing two Sentences 
And the manner of compounding the Charges *, 


e whole buſineſs of Suite being diſpatched, in man- 


de expenſ. n.12. ner as above, and informations, a Concluſion, and De- 


liberation being had in the matter, it remains that the Par- 
ties defire Sentence to be given in the Cauſe. Now this 1s 
{aid to be the third part of the proceedings and is called Ter. 
minative, or Definitive. The name of Sentence, is uſually 
taken for the opinion, or apprehenſion, any one hath of a 
thing. Or oftentimes, in a Court of Judicature, it is taken 
improperly, for a deciſion of a matter in controverſie; and 
in this caſe an Arbitrator may be ſaid to give Sentence, and 
a Decree may alſo be ſaid to be a Sentence. But properly 
a Sentence 1s taken for a deciſion ( of any thing in contro- 
verſie ) made by the Judge alone 3 and then the pronun- 
clation or determination of the Arbitrator ( which 1s called 
an Arbitration, &c. ) is rather oppoſite to a Sentence : 

Therefore 
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Therefore a Sentence way be ſaid to be twofold, (tho Alcra- f Weſemb. tit, 
t44 numbers four ſorts of Judicial Sentences) the one interlo- Wf- de 10 Jud. Ms 
cutory T ( which is a large acceptation of the word ) the o- 3D A Ys 


ther definitive (which is a ſtrict acceptation of ir, & v7" 


k \ 4 . 4 : "EF Ye jd. n. 4. de 
6-9xlw according to the eminence of it,) being that which /ahn. ad We- 
terminates, and puts anend to the principal C2uſe, ſemb.i'il.n. 3, 
2, An interlocutory Sentence or Decree, is that which / 4/09.28 200 
is pronounced betwixt the beginning and ending, of the A 
Cauſe ; nor upon the principal Cauſe, ÞuT UPONn {ome INn- ae nfficts pro- 
cident or emergent Queſtions, (Sc4.) vpcn the Libel, its ©: z1/. in 
admittance or amendment upon any del:y that is to be ©-1-ver6.de- 
given or denyed and the like. Now this interlocutory areas 6, 
Decree, is faid to have the vertue of a definitive Sentence, pen 
when It is final, and that there is no hopes of another Scn- 71.n.3.»/4; 16. 
tence, * or other Decree, upon that Article, Thing or Cauſe ; rar. in ſuo 
but it. doth put an end«to that thing, about which this in- | ion SAD 
terlocutory Speech was ſo made: ( To wit, a peremptery Ge © I 
Exception is given, to hinder the proceedings; or I have * 0 enumes 
alledged that the proceedings are retarded, and |] have 74"%r Caſus 
therefore deſired Charges, for the proceedings being ſo re- 7 1% hec 
tarded ; and the Judge hath rejeRed this Petition. Like- rote wy 
wiſe an Exception is given in the name of an Excommuni- ci-u- pens g 
cate Perſon, againſt the Certificate by which he was in- vm ſenrentie 
jaſtly Excommunicate , which objection he proveth, and £9/ive; des 
defireth his abſolution wichour Contumacy Fees, and his {9,7 37 
Adverſary to be condemned in Charges: Yet the Judge ,,, Tut.” dell 


pronounceth that the Party hath not proved, but bath 71.r.5.75 Lam 


| failed in the proof of the ſaid objeCtions, or at leaſt ( he- £7-/i de ſen= 


ing often requeſted to condemn the Adverſe Party in Char- P34 "a < _ 
1. 3+» hn, 


ges upon this Article of objeCtion, againlt che ſaid Certifi- ;z;,,, 21.7.7 
q h q f Fe ; f b n 6 «»CA/NCY Als 
cate, ) doth exprelly refuſe, or tacitely, by proceeding to cent,3, 0h. 38. 
other tliings contrary to this Petition ; as to theſe Caſes Haranra. p. 5. 
or Articles, there is no hopes of another Sentence , there- '': 4 /enren. n, 
fore the ſaid S 1 42. Julio; Mp 
aid Sentence or Interlocutory Decree, hath the eenbar ſh. inc 

force or vertue of a definitive Sentence. ment. ſuper ws. 
3- Fuſtinian ſays, that the Judge + ought as much as is camer,/, part, 
pollible, to pronounce Sentence upon Aa. certain Sum of 222. Roding, 
Money or upon a certain thing, though the matter be try- _ cm. bt, 
ed before him, for an incertain Quantity. From which þ [of doth s 
Text, Mynſinger gathers two Opinions ; the firſt is, that the Se7.cw.we wu” 
L Judge fem per. tots = 


. 
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Judge ought to pronounce a certain Sentence ; the other 
is, that an incertain Pcrition of the Plaintiff ought to be 
tolerated. As to the Firſt there is this Rule, Quod quiviys 
judex neceſſitate aſtringatur, ſententiam ferre certam, etiam ſi 
attum ſit, ſuper quantitate incerta; and this is intimated by 
the word ( ought) which ſignifics a neceſlity : Likewiſe 
the word Ommeno, in the Text, or Omnimodo, as ſome will 
have it, which is ſo Intenſive, and General, that it com- 
prehends every Cauſe z nay Reaſon it ſelf requires it ſo to 
be : For otherways, Suites would rather be multiplied, 
than taken away ( by ſuch incertain Pronunciations ) after 
ſo much Labour and Coſt made by the Parties in Suite ; but 
doth not this repugn that common Rule, which fays that the 
Sentence ought to be conformable to the Libel, nor ought it 
to contain any thing, other than what 'is deſired : For if 
from an uncertain Action or Libel, a cerrain Sentence ts 
pronounced, it neceſfarily follows, that the Sentence doth 
differ from the Libel? I anſwer, that incertain and certain 
are Qualities, which make no deformity betwixt the Libel 
and the Sentence. Nor doth the aforeſaid Rule alway take 
place; for there are many ſpecies of Facts, in which the 
Incoherence of the Libel ( or Petition ) and the Sentence, - 
are permitted. ThisRule takes no place in Criminal Cauſes, 
in which there needs no Conciuſion ; and if there be a Con- 
cluſion, yet the Judge hath Power to Condemn ( more or 
leſs ) by his Sentence the Quality of the Crime, and Per- 
T Bart.in1.quid ſons being known 4. Likewiſe the Judge in Civil Cauſes, 
ergo. 13- Set. ( 25 tothe Qualitics, the Times, the Manners, the Places,) 


de bis qu needs not follow the Petition of the Libel. For whar if a 


on Ti 4 Libel in the Thing, the Cauſe, and the Action; ( Scil.) 
tur intertse, Firſt in the thing asked in the Libel; That the Judge do noc 


the Jadge do not pretend any other Cauſe ; as if the o_ 
ti 
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a 6; 


tiff do deſire what he ſuech for, upcn the zccount, or tor 


the Cauſe of a Loan, and the Judge purſuant to that Cauſe, 
doth ſo pronounce the Sentence. Alſo inthe Action; that 
the Judge follow the action lnſtitured by the Pl:inciff,, ej- 
ther by Condemning or Abſolving. Yea the Judge may 
modifie the Libel, though it be not defired, Allo it in the 
beginning che Plaintiff ask a leſſer queatity, and then in the 
progreſs of the Cauſe he prove a greater; yet nevertheleſs 
the Sentence ſhall avail, though it contain a greater quanti=- 
ty than the Libel : For the Judge ought to follow the Ve- 
rity of the proof, which probably at the beginning of the 
Suite, neither he nor the Plaintiff knew. Allo if the Plain- 
tiff ask Five, and the Defendant confeſleth thac he owes 
Ten, the Judge may, yea he ought ro Condemn The Defen- 
dant in Ten : For this diſagreeing of the Libel ( or Petiti- 
on ) and the Sentence, 1s tolerated by the Confeſſion of 
the Defendant who is convened. And Laſtly, Sentence 
may be pronounced upon things that are not requeſted jn 
the Libel; ſo as the ſaid things, be of the nainre of thoſe 
things which are asked, or correlatives, or correſponlents 
with them, or are otherways emanant or p:oceeding f.om 
the fame Fountain. v.g. You deſire in your Libel or Deciacati- 
on, Five Marks of Silver,and the Judge pronounceth Sentence 
for Three Pounds Six Shillings Eight Pence ; in this caſe the 
Sentence is valid; becauſe I hree Pounis Six Shillings Eight 
Pence,is the ſame Sum in our account, with Five marks: Ano- 
ther example is, If myNeighbour ſues me for the priviledge of 
Watering his Cattel at my Pond,or Pit, the Judge by the Sen- 
tence, orders me to ſhut up my Pond, in this he prono6unceth 
Sentence, that my Neighbour ought to be denied the privi- 
ledge of Watering at it. And this is it which the PraQtitioners 


- uſually ſay; that though the Sentence doth dot comprehend 


the thing deſired, yet it comprehends thoſe things, which are 
of the ſame nature with thoſe things asked or ſued for in the 
Libel. Therefore we ſee in theſecaſes, theSentence doth ſupply. 
the deformity of the Libel. By the like reaſon alſo ic ofcen- 
times happens that an incertain Sentence is admitted. As 
Firſt, if the Judge in the Sentence, refer himſelf to ſome- 
what from whence the certitude of the Sentence may be 
gathered 3 example ; RC ky” to pay the'Debt, accord- 

2 ing 


if 
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ding to the obligatory Caution, produced in Court or in 
the Acts of Court z which is as much as if the Judge ſhould 
ſay, pay what thou oweſt : So as this Debt do appear by 
the Probatory Acts ; ſuch as are the Witneſſes, the Inftru- 
ments, the Confeſſions, &c. but it is otherways, if the Debt 
appear only by the aſlertory Acts, (to wis ) becauſe the 
Plaintiff affirms in his Libel or Poſitions, that ſuch a Debt 
is due to him, but doth not prove it. So in a Cauſe of 
damage, an incertain Sentence, and Condemnation is ad- 
miited on this manner : I Condemn Mevizs, to pay to 
Titus Ten Nobles or to owe damage, &c. beſides,in the Pe- 
tition of an Inheritance, [ or Perſonal Eſtate] an incertain 
Sentence doth avail ; for the Judge may pronounce, that 
all ought to be reſtored, whatſoever belongs to that Eſtate, 
and 1s 1n the cuſtody of the poſſeſſor : Which is true, if it be 
a Univerſal Action : For as an incertain Petition, ſo alſo an 
incertain Sentence Is tolerated : For as if this Action were 
Inſtituted for a certain thing, it is ſo to be declared, and 


. to be concluded in order to the reſtitution of ic : And ſoit 
' Is meet there be a certain pronunciation, Laſtly, he who 
, hath promiſed a Horſe or a Garment alternatively, isto be 


{o Condemned, that he pay either of them. To theſe add 
other things of the lize nature. Now ynſinger comes t0 
the other opinion, which reſpects the Petition of the Plain- 
tiff, in which Cale, this Rule is to be obſerved; that the 
Libel of the Plaintiff ought not to be admitted, unleſs it 
compriſe a certain Petition. Which diſcourſe is partly hin- 
ted at, in the firſt Chapter of this Part, touching the al- 
tering or amending of Libels, and thither we refer the reſt; 
only we ſhall abbreviate what Mynſinger here ſays, by 
way of Limitation to the aforeſaid Rule Firſt he ſays, 
that a general and incertain Petition is tolerated in Unt- 
verſal and General Actions, without ſpecifying; the things, 
for it is convenient that we underſtand, that ſome Actions 
are Univerſal, others General, and very many Singular or 
Special, We call them Univerſal, when we Sue for ſome 
Body of the Law, containing many things with increaſe 
and diminution, ſuch as are an Inheritance, a Juriſdiction, 
a Dowry, a Reward, &c. therefore an Aftion for an In- 


heritance, ( or Perſonal Eſtate ) a Dowry, and a —_ 
| or 


bl 


— 
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for any ones Labour, &c. are Univerſal Actions. General 
Actions are {aid to be thoſe, which appertain to that thing 
which is General, comprehending diverſe ſpecies of things, 
and ſo conſ:quen:ly the whole negociation : Of which ſort 
are the Turorſhipor Office of a Tutor, which not only re- 
ſpets one {pecies of that Office, but in general, the whole 
management of the Pupils Patrimony : So alſo Society, 
Stewardſhip and the like, Therefore an Action againſt a 
Tutor for his Tutorſhip, againſt a fellow Tradeſman, or 
Merchant, &c., againſt a Steward, or others intruſted to 
manag2 any mans buſineſs, are general Actions. Singular 
or Special Actions are thoſe, whereby we are ſaid to pro- 
ſecute that which of its own nature, ( and fo far as apper- 
tains to the Interpretation of the Law ) is ſpecial, though 
ic may have ſome acceſſaries; and of this ſort are a Horle, 
a Garment, a Houſe, and ſuch like Things: Therefore an 
Attion about a Mandate, or Letter of Attorney, a thing 
Lenr, Pawned, and the like are ſpecial Actions, Second - 
ly the incertainty of the Libel is permitted, if the incer- 
titud? happen by the Fact of the Adverſary, as is in an al- 
ternative obligation, where the Election or Choice belongs 
to the Debtor. Thirdly, if the incertitude of the Libel 
happen by reaſon of the thing deſired, as when it is Sued for 
ſome Fa&, when the Fats are incertain. Fourthly, the in- 
certicude of the Libel is permitted, if any thing that is ac- 
ceſſary is ſued for, to wit, Profits or Charges, as. when I 
Sue for ſach Land with the Profs, &c. Fifchly, a general 
and incectain Lihel is tolerated, ſo far as the matter re- 
ſpe&ts the breaking of a Preſcription. Sixthly, a general 


and incertain Libel concludes, if the Proofs made in the pro- 


ce:dings are certain and ſpecifick. Laſtly, the aforeſaid 


|" Ruleis true, if the Adverſary do oppoſe the incertitude of 


the Libel or Declaration ; but if he doth not ſo oppoſe it, 
thes Libel take place, though it be ſo incertain #. But 
theſe exceptions to the aforeſaid Rule, are to be underſtood 
as to Civil Cauſes only 3, for in Criminal Cauſes an obſcure 
or general Libel, is of no effect. Thus from what yn- 
ſmger ſays, touching the incertainty of the Libel, we may 
11 the like caſes infer the incertainty of the Sentence may 
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® De forma Ju- 


dicandi. vide 
Weſzmb. ff. de 
re indicata. n. 
7. Alcitat. de 

Sent. per tot, 

Plura reperias 
6 >ruaty 17. 
nin Seripris 
ferrnd 4. Lan 
de inter ic. Yo 
a p*'.n.s. qua 


forma.n g. 12. 


ub; ſ-rend. 1 *, 
CIrg'n quo. hn, 
I8, 19, 20, 


4. The Proctor who hopes to obtain * Sentence in the 
Cauſe, muſt get it drawn in writing, againſt the day which 
is Aſſigned for Sentence, and muſt give it to the Judge, ſay- 
ing, I deſire Sentence may be given, and that Juſtice may 
be done on my part, but in the Courts of the Arches, it 
hath been long obſerved, that the Writer of the Acts of 
Court, ( bv the Inſtructions given him, from the Adro- 
cates or Proftors) are wont to draw the Sentences ; and 
the Sentence being given the Judge, if he intends to pro- 
nounce the ſame, muſt Read it until he come at theſe words 
[bur the part of N. viz. the Party againſt whom he is to 
pronounce the Sentence] and then he is wont to ask the 
laid Party, what he will ſay or ask, who is commonly wont 
to Reply, I deſire that Juſtice may be done. Which word 
Juſtice ( if it ſhould chance to be diſputable, about the Sen- 
tence pronounced, ( viz.) whether the Judge pronounced 
this er ſome other) the Judge is wont ( with his own hand) 
to inſert iato the Sentence, that ſo by finding that word, 
(Juſtice) /o, of his own hand writing,he may eaſily decide 
the controverſie, for in every Sentence to be pronounced, 
a place or ſpace is uſually left, fo the inſerting of that 
word: Which being ſo inſerted into the Scntence,the Judge 
then proceeds to Read the Sentence forward : Which being 
Read, he for whom the ſame is ſo pronounced, returns the 
Judge a grateful Acknowledgment for his Juſtice, and then 
he requires the Notary publick, that is the writer of theActs, 
to draw upa publick Inſtrument, upon the pronunciation of 
this Sentence, and that the Witneſſes there preſent,may give 
their Teſtimony upon it; and the Notary ought (in the At 
which is drawn upon the prolation of this Sentence) to in- 
fert the Names, and Sirnames of the Witneſſes who are pre- 
ſent, at the time of pronouncing the ſame. But the Party 
againſt whom Sentence is given, if he doth not intend to 
appear judicially, or at the Atts of Court, may afterward, 
before a Notary, ſay in writing I diſſent from the prolation 
of this Sentence, and 1 proteſt as to the Nullity of it, and of 
a grievance z and of appealing from the ſame, within the 
time 2!lowed by the Law, of which Appeals is ſpoken fully 
afterward. 


5- Concluſion being made in the Cauſe, and informati- 
| Ns 


| 
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ons given to the Judge, as is aforeſaid, as well in matter of 
Fact, as matter of Law, and the Judge intending to de- 
termine the Snit by Sentence hath Aſſigned a certain day, 
tohear the ſame, let the Proftor who hopes to obtain Sen- 
tence, take cre that the Adverſe Party or his Proctor, tf 


the Sentence, mult accuſe the contumacy of A. the Prodor 


of the Adverſe Party, and of the Party himſelf, ( if he and ws nv 


not his Proctor was) admoniſhed to be preſent upon this 
day, and in thiz place, to hear Sentence given in the Canle, 
and to ſce Juſtice done, but taking no care to be prefent, 
#herefore he muſt deſire, that they may be reputed contuina- 
cious, and that ( in Penalty of this Contempt ) Sentence 
may be given, and Juſtice may be done. Then the judge 
cauſeth the Party and his Pro@or who were admoniſhecl (as 
before) to be preſent, to be called three times with aloud 
Voice, and if neither of them appear, he muſt pronounce 
them contumacious, and in Penalty of this Contempt, he 
Decrees that they ſhall proceed to the pronouncing of Sen- 
tence : Then the Proctor who deſires this Sentence, muſt 
take care that the ſame be Writ or Corrected in the Ex- 
ordium Of it, on this manner, ('viz. ,) the Party of the 
ſaid N, (that is the Party who deſires this Sentence) being 
preſent before us, here in Court by his ProCtor ; but the 
Party of the ſaid 2. ( that is the Party abſenting himſelf, ) 
being contumaciouſly abſent ; ( whoſe abſence is ſupplied, 
by the preſence of God whom we Religiouſly invoke) the 
Party of the ſaid NV. deſiring Sentence may be given, and 
that Juſtice may be done on his part; All and every of 
the proceedings therefore, heing Firſt Searched, Weigh- 
ed, and Examined, &c. and fo on, as in the uſual form of 

Sentences. | 
6. If it is appealed from grievances (that are made 
before the pronouncing of Sentence, ) and afierwards from 
the definitive Sentence, and the ſcyeral Appcals, are con- 
tained in one and the ſame Inhibicion, and are accumula- 
ted in one and the ſame Libel, if the Party appealing do 
make default, in the proof his Libcl, as to the grievan- 
L, 4 ces 


— — — ————— 
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T Alctat ubi ſu- 
- . ;Sed. condie 
be admoniſhed to be preſent to hear Sentence in the Cauſe: Pas pier 


And if on that day, ſo Aſſigned for Sentence, neither the jje, ſive quali. 
Party nor his Proctor do appear, the Proctor who deſires ter it ferenda, 
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* Succumbens CES Libellate; and hath juſtified his appeal *, as to the princi» 
-— p09 appel. nal Cauſe, that is, if he hath proved that the Sentence pro. 
eft condemnand. og by the Judge from whom it is appealed, was in- 


In expenſ, Als 


clat.deexpenſis, 


juſt or null, or contrariwiſe. The Judge in theſe Caſes, 


fol. 194.Se4F. 1s wont tO glve two Sentences, the one for the Party 
de exp. incaufis appealing, and the other for the Party appealed : But in 


app. fadtis . 


caſe becauſe rhe Party appealing hath proved the Libel on 
his part, and not in the whole buſineſs, he ſhall not obtain 
Charges of appeal, but a compoſition of Charges is to be 
made; that is becauſe he hath appealed frivolouſly and un- 
juſtly, either as to the grievances, or as to the Sentence, 
and ſeeing the Party appealed hath obtained Sentence on 
his part, as to the one, or the other of the appeals, he 
ought alſo to obtain his Charges, as to this appeal : There- 
fore a compoſition of the Charges, is to be made as aboye, 
But admit that the Party appealing, doth exaCt more or 
greater Charges, in his appeal from grievances, than the 
Party appellate doth prove he hath been ar, in juſtifying 
or confirming the Sentence of the Judge, from whom it 
is appzaled, as to the juſtneſs of the Cauſe : As for example, 
the Party appealing from comminatory , or threatning 
words, (that is, when the Judge, from whom it 1s ap- 
pealed, doth threaten the Party, that he will give Sentence 
againſt him, which words do appear in the proceedings of 
the Judze ( from whom it 1s appealed ) which are made 
to the Judge, ro whom it is appealed ) he ought to prove 
theſe words, or otherways, he ſhall loſe his Cauſe. Like- 
wiſe the Party appealing in a Cauſe of Correction, if the 
inferior Judge do grieve any man, before the Sentence Is 
pronounced, or by his Sentence, or perchance after Sen- 
tence, the Party grieved in this Caſe, ( though he might 
interpoſe his appeal, as to the Judge alone, and might proſe- 
cute the ſame, as to him, yet out of the reverence due to the 
Jedge in the appeal) he may ſay, that the grievances, 
from which it was appealed, were laid at the Petition, the 
Inſtance, the Promotion, or Inſtigation of ſome other Per- 
ſon, not named in the Acts of the Judge, from whom it 
1s ſo appealed) and this appeal 1s to be Proſecuted, as to 
this Perſon, and not as to the Judge ; and the ſaid Party ap- 


pealing ought to prove by Witneſles, that theſe grievances, 
were 
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were inflited upon him, at the Inſtance, Petition, Promoti- 

or- or Inſtigation, of the ſaid Party appellate , or other- 

ways, he will loſe his cauſe of Appeal. Likewiſe if it be 

appealed from too great and exceſſive a Taxation of Char- 

ges if this Exceſs doth not appear by the proceedings 
themſelves, being tranſmicted, as often falls our, eſpeclal- 

ly when the exceſſive Charges, ( as well for Solliciting 

the Cauſe, as for diſpatch of che Commiſſion in remote 

| parts, for Examination of the Witneſſes ) are asked, the 

Party appealing is obliged to prove by Witneſſes, that theſe 

Charges are exceſſive, in all theſe Caſes, the Party appel- 

| late, if he obtains Sentence for himſelf in a Cauſe of grie- 

veance, he ſhall obtain, as well his ordinary Charges, made 

1n proſecuting this appeal, as alſo the other Charges, made 

In proving the aforeſaid grievances, by Witneſſes upon the 

like reaſon alſo, if the Parcy appealing, do ( by new 

Proofs, known to the Party appellate ) obtain in this ap- 

| peal, from a definitive Sentence, and is caſt in a Cauſe of 
grievance, he ſhall obtain his Charges of appeal. But it 

is otherways, if the other Party was ignorant of thoſe 

Proofs; for in that Caſe for his Malice in not procucing 

thoſe Witneſſes in the Firſt Inſtance, + he is to be Condems + He expenſe 
ned in Charges, yet the Party appellate ſhall obtain ſome er cas nu- 
Charges, to wit, thoſe which he expended, by reaſon of —_— 
the Sentence which was given on his part, ( viz.) for the — —— 
Fee of the Sentence,and the Execution thereof, and the Fees cie. De quibus 
of the Advocates and Proctors, for giving informations, vid? Lanf. ex- 
and diſpatching Adts in and abour the ſaid Sentence, which P*"/- 4 numero 
the Party appellate obtained, This Mr. Clark faith he has ener 
nown adjudged, in the appellant, and che appellate throngh : 
Fvil repute; for he who produced not his Witneſles in the 

Firſt Inſtance, is of ill repute, and not to be excuſed from 

Malice ; and he who knew that his Adverſary had Wirneſ- 

[es to prove his intention, and yet obtained Sentence, is not 

tO be excuſed of Malice, &c. whea a Sentence is nulled, &c. 


or retracted. See Alctzar *, 
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BE C's. "IS 


The putting the Sentence in EXECUTION « 
the claiming the ching adjudged, 


1. How Res Judicata, or the thing adjudged doth differ fro 
4 Sentence, and when it ts ſaid ſo tobe. 

2. After how long time ( from the pronouncing the Sentenc 
t ought to be demanded to Execution. | 

3. The Form of the Proftors exhibiting his Proxy after fi 
teen days are elapſed, from the time of pronouncing the ſai 
Sentence, and his Petition to have the ſame put in Exec 
tion, and to bave a Citation Decreed in order thereto, 

4. How put in Execution upon the return of this Citation 
and how the Charges are Taxed, (if the Party pretendin 
- Appeal is abſent) and how a monition 4s granted fo 
fem. 

Fe How put in Execution, if the ſaid Party is preſent. An 
faileth to prove that he hath appealed. | 

6. The Manner of making manifeſt, and apparent, the thin 
adjudged, when the Sentence is demanded to Execution 
And how the Party ( adjudged to pay the Matter con 
tained in the Sentence) muſt be proceeded againſt ; if 


refuſeth. 


© hr Fudicata, or the thing adjudged, is ſaid to be tha 
which is determined by the Sentence ; the Sentenc 
adjudgeth, and puts an end to the matter, but the Re 
judicara, or the thing adjudged, is the effeCt of ir, and pol 
ſefſeth that determination ; for a Sentence may be appeal 
led from, and retains its name, ſolong as the time is in bel! 
which is allowed for Appeals ; but that time being elapſe 
it receives the name of res judicata, or a matter fully ad 
judged , and cannot be appealed from. Now the Sell 
tence may have its effefts upon the thing adjudged man! 
ways, as. 1, If it benot appealed from ir, within a ha 
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ful time. 2. If the Appeal be not brought intoCourt. 3. If 


it be not + proſecuted therefore the Sen- 


, tence is then ſaid to paſs, or have its 


Effefts upon the thing adjudged , when 
the time of provocation or appealing 
from it is elapſed, ſo that the Right of 
the Sentence cannot be any more con- 


T Plura de his videas apud manual. 
Tur. de verb. ſig. a Sebaft. 4lmer.ver- 
bum ſententia Sef.z. Weſem '. parat. 
ﬀF. dere judicat.n. 3. Modeſting f. 
L. 1.derejud.Chriftoph.Brecht.ir: »roc, 
Judic. c. 14. inprax. etiam que jit, 
eleganter traditur a Mynſ. Inſt. de 


troverted, excet. Sed. dere jud. Item fi. 1. 1s 


2, The time which the Law limits for 
patting this Sentence in Execution, is at this day fifcecn days 
from the time of pronouncing the ſame ;z tho? formerly fouc 
Months were allowed : By the Law of the Twelve Tables 
thirty days was allowed; as Ge/{iz4 obſerves in his twentiecn 
| Book at the firſt Chapter *. 
3. If the Party who ( at the time of giving Sentence ) *" 4icatur 
x tranſire in rem. 


* Quand) ſen. 


| did pretend, and proteſt to Anpeal, takes no care to In- free pag 

 hibir the Judge from whom he pretends to Appeal, within we/sms. ubi, / 
the time Aſſigned for the proſecution, and the certitying the n. 9. Gail. 1. 
proſecution thereof; or if in caſe it be not appealed at all Pra#. 99). 139. 
judicially, or ja Court : If fifteen days are elapſed from Rt _ ; 
the time of pronouncing the Sentence, the Party who ob= | 2-11. etiom. 


. |[fained the Sentence, muſt 20 tothe Judge, who pronoun- Gail.ibid. 0b. 


ced the ſame, and muſt again Fxhibir before him, his Proxy 135. n.10.Cu- 


for 24. and make his Party for the ſame, and deſire that jacius inf. r. 
Cc. 39. leg-2.47 


N. (that is the Party againit whom the Sentence is given ) leg. debitoribus 


may be called by a Cication, againſt ſuch 2a day, to ſhew ,1.,,,;;j my. 
cauſe why the Sentence , already given againſt him may dere ju. 


not he put in Exccution. and the Char- 
ges Taxed * which Petition the Judge 
neregs, appointing the Party ( who pre- 
ends an Appeal, ) a day for his Appear- 
Ce, according to the diſtance of his ha- 
biration, 

4+ Upon the day fo appointed + for 
the ſaid Parties Appearance, the Pro- 
tor who obtained the Citation , muſt 
Exhibit the ſame, with a Certificate 
ndorſed upon it; and muſt accuſe the 
ontumacy of O. who was cited to ſhew cauſe, why the 


nence already pronounced 2gainſt him » may not be 
puc 


* Nunquid in tax, expenſ, debet citart 
adverſarius Lanf. de expenſ, n. 8. (F 
an fit cltand. in execut ione. ibid, de 


appet. n. 45, 41. 


T Quomodo autem factenda ſit executis 
ab Ulpiims pulcherrimt otendt: ur ff. 
in lege aDivo.pin.15.de ze jud Schurff, 
conſil. 15. cent. 1. Alcjgt. 4? ſenten. 

exec. Sect, qualiter Gy quo jure. 
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put in Fxecution ; and why the Charges of Suite, ey 
pended on his part, in this Cauſe, might not he Taxec 
Wherefore the ſaid Party not appearing , nor alledpin 
any Reaſon, why the ſaid Sentence may not be put i 
Execution, he muſt delire that he may be reputed *conty 
macious, and in Penalty of ſuch his Contempt, that th 
{aid Sentence, fo already pronounced , may be put i 
Execution, and the ſaid Charges Taxed 3 then the Judy 
( the ſaid Party ſo pretending an appeal, being called thre 
times, and not appearing ) doth pronounce him contufna 
cious, and in Penalty of ſuch his Contempt, doth commi 
the Sentence to Execution; and then the Party obtainin 
the ſame doth give the Judge a Schedule of Charges © 
the whole Suite, and in penalty of the aforeſaid Party, ( 
Cited, called and repured as contumacious, and not appeat 
ing, he mult defire the ſaid Charges to be Taxed. An 
+ 4n AFor poſ. then the Judge doth Pronounce and Decree, as 1s requel: 
fit petereex- ed, and at the bottom or end of the Schedule given hit 
pena refici; of- to Tax,he muſt write We, TaxN.co pay + ſach a ſum, and the 
"woroyrg ",, hemuſt put his Hand to it. Then the Party himſelt, ori 
expen, n. 21,74 Proctor, mult Swear to this Taxation, ( viz.) that the 
761 ab eo traFa- have expznded, or are like to expend neceſſarily, * the fun 
Fur que ſat Taxed; and though it is commonly uſed, that the Part: 
r=.gu. os #- who deſires this Taxation of Charges, do Swear that | 
bet condemn,. aeh expended, and is like to expend the ſame, yet qus 
RY re, whether the Party, ought only to Swear as to thoſ 
* Tnexpenſar, Things which are expended, and not thoſe Charges he | 
+ waar 'ria likely to expend further ia the Matter. Then a monitio! 
A. is requeſted, to admoniſh the adverſe Party to pay the 
nem. Lanf. us; Charges,and the Thing or principal Lot, or Matter adjudgec 
ſup. n. 7. 5 in by the Sentence again{t ſuch a day, or elſe that he appeal 
a. 13. See. at- Perſonally before the Judge, upon ſome Court day, to ſet 
_— ou himſelf Excommunicate for his Contempt, in not payint 
OI. the principal Lot or Matter adjudged, and the Charge 
re expenſig fa- aforeſaid, Which Petition the Judge granteth, appointing 
& ar, non autem a day for the payment, or compoſition of the matter afore 
_—_ Al- ſaid ; but obſerve that This monition, to pay the princips 
—_ = Lot or Matter adjudged, is to be requeſted in a Cauſe 0 
Se&. quandy & appeal, when the Judge of that appeal hath pronouncec 
gualiter, for his own Juriſdifion, and hath proceeded in the _ 
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xed, tion of the firſt Sentence, and that the Cauſe is remitted 
ging back to the Judge, from whom it 1s appealed; then the 
t in faid Judge, who determined the appeal, is not Judge as 
'nto. tothe Principal Lot, or Matter Sued for, and therefore can- 
the not grant a Monitlion, to pay more than the Charges afore- 
t in faid. Likewiſe obſcrve that upon ſome good motives, the 
udpe | Jadge may appoint ſeveral days for the payment, as well of 


ex» |p3l Canſe ; for if otherways, his Sentence were a confirma- 


-hree| the thing adjudged, as of the Charges. 


ina- 


5. If the Party , againſt whom the Sentence was pro- 


amit|nounced, and who pretends an appeal, do not appeal at 
ning |the time of pronouncing the Sentence aforeſaid, bur doth 
5s of |appeal 1n writing before a Notary and Witneſſes out of 
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ourt, and being called as aforeſaid, (to ſhew cauſe why 


[Sentence ought not to be put in Execution ) doth appear, 


either by his ProRor or Perſonally; the Party who obtain- 
ed the Sentence, muſt {ay that he doth in the preſence of 
the ſaid Party, &c. deſire that the Sentence already pro- 
nounced, may be put in Execution, and that the Charges 
may be Taxed. Then the Party appealing, if he intends 
'o proſecute his Appeal, muſt ſay that ( under the prote- 
[tation of not conſenting, &c. as afterwards in appeals) he 


ag Exhibit his Proxy for /V. and make his part for the 


lame. And muſt alledge, that under thoſe previous pro- 
teſtations, the Sentence already pronounced , ovght not 
t0 be pur in Execution, in as much as it hath been and is, 
Q0n the part of his Client,) Appealed ( in due time and 


'place,) from the ſaid Sentence ; and that as yet, the pri- 


mum fatale, doth depend, that is, 2 year is not elapſed, 
rom the time of pronouncing the ſame, or rather from the 
ime of interpoſing the Appeal : And then, if the Party 


o ſee/vho obtained this Sentence doth believe that the Party 


Ppealing did interpoſe his Appeal in due time, before a 
Notary and Witneſles, he may deſire the Judge to appoint 
nd prefix a time, to proſecute and certifie this Appeal : 
nd Then that time, or times ſo, appointed for pro- 
tcution being elapſed, if in the mean time, the Judge 1s 
ot Inhibited, the Party who obtained the Sentence, may 
In the preſence of the Proctor, who pretends this Appeal, ) 


inci-Klire that the Sentence may be put in Execution, without 


any 
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any other or further Cication or Monition, to that py 
poſe; becauſe che ſid ProCtor pretending an Appeal, h: 
exhibiced his Proxy, for his Client, ſince the Sentence w 
pronounced, and hath alledged an Appeal: Then the Jud 
ought to commi:. This Sentence to Execution. But it is he 
to be noted, that it the Party pretending an Appeal, hz 
ſo appealed, in due time and place, and hath obtain 
an Inhibition (for he who obtaineth an Inhibition, is ſaid: 
proſecute the Cauſe ) from the Judge, to whom he u; 
pealeth, within the Term appointcd for the proſzcution | 
it; though he doth not fatisfie the Judge ( from who 
he appeals) of the proſecution thereof, neither upon tt 
day Aſſigned for that purpoſe, nor upon the day A 
ſigned to certifie touching the ſame, nor before : An 
though ( as above) the days of proſecution and certif) 
ing, are elapſed ; and though the ſaid Judge from whor 
it is appealed, do ( in the preſence of the Proctor of th 
Party appealing, who alledgeth no Cauſe, or in Penalt 
of the Contempt of the principal Party, who was Cited tt 
ſhew Cauſe, why the ſaid Sentence ought not ro be put 
in Execution ) commit this Sentence co Execution ; yet 
notwithſtanding this Execution, the Party appealing maj 
proſecute his Appzal, and if it be juſt, he ſhall obtainit, 
notwithſtanding that the ſaid Sentence were committed to 
Execution : Yet the ſaid Proctor (or the Party himſelf, if the 
Premiſſes were done in his preſence,) ought to diſſent fron 
all things, being ſo done by the Judge, and ought to pro- 
reſt as to the Nullity of them ; Mr. Clarke ſays, that this 
Queſtion, ( viz. whether or no, this committing the Ser 
tence to Execution, hinder the Party appealing, thoug! 
ſix and twenty years are elapſed, before he proſecute his 
Appeal) was very much controverted amongſt the Learn- 
ed Advocates, but it was adjudged for the Party appeal 
ing. But if the Proctor who obtains the Sentence, do be 
lieve, that the ProCtor againſt whom it is pronounced, hath 
not appealed within fifrecn days, after the ſame was | 
propounded, he may deſire the Judge to Aſſign a time, 4 
gainſ} the next Court day, to prove that ir is ſo appealed! 
B:cauſe this Allegation may be proved, by the ſole Ex) 
hibition of the publick Inſtrument, made vpon the Read"! 
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—— ing of this Appeal before a Notary Publick. And if within 


pur- 


hath 
Way 


udge 
here 


the Term ſo aligned to prove this appeal, the Party do in- 
form the Judge, that it is appealed, the Judge may ( at his 
requeſt) Aſſign the ſaid Party appealing, one or more Terms 
to Proſecute, and Certifie as above, which if he do not 


hath _ then the Sentence is committed to Execution» Bur 
ined) 


ere obſerve, that ſometimes it is appealed by the ProRtor 


:4 q 11 the firſt inſtance, in remote parts, or elſe it happens thar 
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ſometines the Notary Publick in whoſe preſence ic was ap- 
pealed, doth dwell far off ; therefore in theſe Caſes, a com- 
petent Term is to be given to the Party appealing, to prove 
that it was appealed in a due time and place: For the Pro- 
(tors in the ſecond inſtance of Appeal, have not always 


theſe appeals in readineſs, but they remain in the Cuſtody 


of the ProCtors of the firit Inſtance, or rather in the Cuſto- 
dy of the Notaries, bcfore whom the Appeal was Read and 
Interpoſed. 
6. Now if in a Cauſe of Legacy, I have proved that 
ſuch a Legacy is due #n ſpecie, ( viz.) ſuch Houſhold 
Goods, golden Veſſels,golden Chain, or or the like were lefc 
me, and the Executor hath with-held the ſame; and that I 
1ave obtained Sentence againſt the ſaid Executor, tocom- 
pel him to pay the ſame, or the true value thereof, but 
ave not proved what the value of ſuch Legacy was, Or 
\f in a Cauſe of Tithes, I have proved that there were ſuch. 
Tithes due to me, but have made default in proving the value 


yo be pronounced on my behalf, 
nd are with-held, and the Defendant is to be condemned 


aro" them, and in Charges. 
peal 
oy ought to call the Defendant, to ſee the matters. adjudged 


of them. Likewiſe in Cauſes where I ſue for Procurations 


or yearly Penſions, 1f I have proved that they were due 
to me, but have omitted to prove their value, Sentence is 


that the Premiſles are dye, 


And the Plaintiff ( in every the 


iforeſaid caſe, before he requeſt the Sentence to be put in 


Execution». aS to the principal Lot or Thing adjudged) 


In the Sentence, made manifeſt and apparent 3 and alſo he 
muſt deſire that Witneſſes may bz produced thereupon, 
and may be Sworn and Examined as to the value of the 
things adjudged. And if the Plaintiff prove the clearneſs of 
the ſaid Matters, or that they are apparent, what things 


| 


\ 


he 
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he claimeth by that Sentence, then in the preſence of th, 
Defendant or his Proctor, he muſt deſire that the Sentence 
may be put in Execution, and the Defendant is to be com- 
pelicd to pay the value of the Thing, or matter adjudged, 
by the aforeſaid Sentence, as in other ordinary Cauſes, 
but if the Premiſles, ( as to the aforcſaid making apparent 
the things adjudged, ) were done in Penalty of the Con- 
tempt of the Defendant, then before any Execution be of 
the ſaid Sentence, as to the clearneſs of the matter, the 
Defendant ought again ( at leaſt it 1s moſt ſafe) to be 
Tited to ſhew Cauſe, why the Sentence already pronoun-, 
ced, as tothe apparent value of the things adjudged, ought 
not to be put in Execution, and the ſaid Party admoniſhed, 
co pay the Sum or Value thus made apparent. The reaſon 
of this is, becauſe the Defendant may appeal from this | 
Liquidation , or menner of making the Matter adjudged 
apparent, if the Judge exceed due Meaſure, or Moderati- 
on. And obſerve, that in that caſe, of making the matter 
adjudged apparent, if the Defendant do appear, he my 
except againſt the Witneſſes, produced toprove the ſame,and 
may uſe any defence, which he might of right have uſed, | 
if the ſaid Liquidation or Proof of the value had been 
made before the Cauſe was concluded. But this limitation 
is yet further ro be made herein, that if the Plaintiff has al- 
ready alledged the value of the Premitles in his Libel, and 
hath produced Witneſles thereupon, and got their Depoſi- 
tions publiſhed ; then this Publication doth ſo prohibit and. 
obſtrutt the ſaid Party, rhat he cannot produce new Wit- 
neſſes upon this Matter or Value. To conclude, if the 
Party againſt whom the Sentence is given, doth not pay 
the thing adjudged, (if it be in his Cuſtody ) and accord- 
ing to.the tenor of che Monition to that effe&t, above- 
mentioned, then the faid Party is to be Excommunicate, | 
ſignified and Impriſoned as above, in the Second Part of this 
Book, touching Excomm rnications. Thus we have gore 
through the whole proceedings in plenary Cauſes, from the 
firſt Foundation to the Exit, or final Determination and 
Authority, the Eccleſiaſtical Courts can pretend to have in 


the ſame; | 
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« THE FOURTH PART. 

1] — ot 
. | The Whole Order and Manner of proceeding in Summa 
mſ ry Cauſes from the firſt Inſtituting until the Determi- 


1- tion thereof. 


« 

p CHAP. I. 
- 

od $& CT-4 

- 


- 1. What this proceeding is, and when ſaid to be ſuch. 
) 2, The order of Obtaining, Executing, Certifying and bring- 
$ , ing inCitations intheſe Cauſes. 


N the beginning of the Second Part of this Book as 
allo in theFirſt Part, you heard that there were two 
ways of proceeding in Cauſes in theſe Courts; the one 
Plenary, the other Summary ; according to which 


- form of proceedings, the Cauſes were alſo divided into 
Foy M Plenary 
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Plenary and Summary, the former of which has been even 
now ſpoke of, and fully defined. Now this Summary pro- 
ceeding, is ſaid to be that in which no reaſon of order js 
kept, but rather all order is deſerted, the truth of the FaQ, 
+6ail-pra9.oh, being only inſpected : + Or it is proceeded de plano, ſine 
lib. 1. 0. 7.n, ſtrepitu, & figura judicii : To wit, according to the form of 
s. Myn/. Inſt. the Letters. And this Summary proceeding is divided into 
- ſucceſs. ſi F xtraordinarium, Momentaneum, Summatiſſimum. What 
aty. in text. "__ . . 
erant,n.4.Lan, Ueſe are, and what priviledges this Summary Proceedin 
c. quoniam, n. acquires £0 it ſelf, the aforeſaid Authors have declared ; ecſ- 
12. & in c. pecially Lanfrance, and Alciatus, who are very copious, 
Jepe, per rotum herein, in the places afore quoted. 
gum fi 2. It is needleſs to repeat again the order of Obtaining, 
copnitime,Se#, Executing, Certifying, and bringing Citations into Court, 
gualiter fiat, ſeeing that is already done, in the Second Part of this 
fol. 37. Bartol. Book, and ſeeing the ſame order as tothat, is alike obſer- 


in extravagan. a 3 
ad reprimend. ved 1n all Cauſes. 


verb. ſurmma- 


0, b. d 
_ g SECT. 2. 


The Manner of giving in the Libel in this Proceed- 
ing, getting the Perſonal Anſwer, Producing, 
—_— Examining and Publiſhing the Wit- 
neſles. | 


1, How the Libel is offered and admitted in this proceeding, 
and how diſſented from by the Adverſe Party, 

2, How the Perſonal Anſwer, and the Witneſſes are reque- 
fted, and taken, &c. and publiſhed ; and how exceptions 
alſo may then be given as before. | 

3- The manner of getting the firſt Aſſignation to hear Sen- 
tence in theſe Cauſes. 


HE Plaintiff ( that is, his Proftor ) muſt give in the 
Libel, and deſire that it may be proceeded Summar1- 
ly, & de plano; which Petition, the Ls Decrees : The 


Defendant Replies, that he diſſents from the Premiſles 1 
an 
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and this diſſenting is ſufficient in theſe Cauſes without con- 
teſting Suite | and denying the Libel, &c. as in the Plenary f Zanf. ubiſu; 
Cauſes: Thenthe Plaintiff deſires, that the ſaid Libel may ?* © /*2*, 

| be repeated ia full force of the Poſitionsand Articles ; which ” 3* 

the Judge may ſo repeat, with a Salvo Fure impertinentium, 

& non admittendorum. Then the Plaintiff deſices that the 

Proctor of the Defendant, may anſwer to the faid Libel ; 

who anſwers no otherways than that he doth not believe the 

| Poſitions to betrne. 

2, Then a Citation is requeſted for the principal Party, 
to appear before either the Judge or Commiſſioners, and | 
the ſaid Citation is to be brought into Court, the Anſwer 
to be taken, and all things to be done, like as is ſhewen 
in the Fourth Chapter of the foregoing Part. The Wit- 
neſſes are alſo to be Cited, Produced, Sworn, Exami- 
ned, Publiſhed and Excepted againſt, in all things, if \ 
occaſion be, as is at large Specified, in the Chapter fore- 
going. 

3. Now the Proofs being publiſhed, the ProQor of the 
Plaintiff, or he who hopes for Victory in the Cauſe, deſires 
the Judge to Aſſign a time to hear Sentence, if the matters 
propounded, or to be propounded, obſtruft not. And this 
| is called the firſt Aſſignation to hear Sentence, and enjoys 

the like priviledges in theſe Cauſes, as the Term Aſſigned to 
propound all Ats, in Plenary Cauſes. 
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CHAP. 1I. 


Of SENTENCE #» th:/e Summary Cauſts, and 
the matters preparatory thereto. 


ES 0 T1. 


1. Witneſſes may be produced on the day which was Aſſigned 
for Sentence, as above. 

2. How and when it is ſaid to be concluded in theſe Cauſes. 

3. Informations and Sentence muſt be given as in the Ple- 
nary Cauſes, 

4. Hew the Sentence muſt be drawn, and pronounced in Ple- 
nary Cauſes, as well as in theſe Summary Cauſes, if the 
Defendant is Dead after the Suit 15 conteſted. 

5. The Sentence to riqueſted and put in Execution in like 
manner as before, 

6. The Prottors Petition againſt the Executor or Adminiſtra- 
tors of the Deceaſed, in order to call them to ſhew Cauſe 
why the Sentence pronounced in theſe Cauſes, may not be 
put in Execution. 


Pon this Firſt Aſſignation to hear Sentence, (if the 
uU things propounded obſtruct not) in theſe Summary 
Caufes, the Plaintiff or the Defendant, if they have any 
neceſlary Witneſſes, preſent in Court, and do Swear that 
they are necellary on their behalfs, the Judge may Admit, 
Swear, and Examine them, and they may be objected a- 
eainſt or rejected in the veiy ſame manner as when the Wit- 
nefſes are produced, on the day Aſſigned to propound all 
Afts, &c. in Plenary Cauſes, to which we refer you,. ha- 
ving ſpoken before. 

2, Onthis day thus Aſſigned for Sentence, he at whoſe - 
Petition it was ſo Aſſigned, muſt deſire again that it may 
be Aſhgned, ad audiendum Sententiam ſimpliciter, or that the 

next 
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next Court day, may be again Aſſigned to hear Sentence ab- 
ſolutely, And the Adyerſe Party may either diſſent or keep 


ſilent at the premiſſes. And if neither Party ( before this. 


ſecond Aſlignation to hear Sentence is made) do give in any 
matter, Allegation or Exceptions againſt the Witneſſes; 
then this ſecond Aſſignation, induceth a concluſion in the 
Cauſe. - And note as above that jf on the ſaid day, ſo aſlign- 
ed to hear Sentence, nothing is done, thien it is {atd to be 


concluded 1n the Cauſe ipſ» fatto. 


3- Tits being done, Informations are to be had and made 
in the Cauſe, like as is ſpoke 1n the preceedings 11 Plenary 
Cauſes, and Sentence is to be given in the feme manner, as 
was there dircCted. 


4. There is this one thing very material to be confider- 
ed, which 1s common to all Cauſes, both Plenary and Sum- 
mary ( and which I omitted in the foregoing part ) Sczl. 
if the Adverſe Party, againſt whom Sentence is to be pro- 
nounced, be Dead after the Suite is Conteſted, and before 
the Sentence 1s ſo pronounced, you ought to take care, 
hovs you condemn the Perſon Deceaſed, ( though perhaps 
the Sentence is made in preſence of his Proctoc ) in any 
thing ; becauſe in that caſe, the Sentence would be Null 
and Void, but let the Sentence be drawn after this man- 
ner z We Decree the Party of the ſaid IV. to be condemn- 
ed in ſuch a Legacy. or ia Charges, and to be admoniſhed 
to pay, &c. and ia this caſe, after the Term which 1s 
allowed by the Law, for an Appeal, is elapſed, ( which 


by the Law is to be done within ten F days, by the Law, + Mn. Inf. 
de excep. Se. 


Item 1, n. 2. 
Gatl.prad. obs 
ſerv. l. 1.0. 
139. per tot, 
Mnf. obſ. Can, || 
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but within fifteen days, ( by the Statute ) from the time of 
pronouncing the Searence)) the Executors or Admiaiftra- 
tors of the Deccaſe!, ure to be called to ſee the Sentence 
put in Execution. 


5- Now the Sentence is to be requeſted to Execution ?! 
in like manner as ia Plenary Cauſes, a Citation being, had ;, 
againſt the Party, againſt whom Sentence was laic, to ,;; 
ſhew Cauſe why it way not be put in Execution ; upon the parat. ff. Lir.E, 


return whereof it may be put in Execution as before. 
M 3 6. Brit 
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6. Bur if in caſe the Party is Dead, as was even now 

ſaid, then the Protor who obtained the Sentence, muſt al- 

* PhilippwDe- ledge that after the Sute was Conteſted, * or perchance 
cw 7 -f- - whileſt che Cauſe of Appeal was depending, 1V. ( that is, 
5n beredes, | be Party againſt whom the Sentence was given) Died, 
lis cum defun. having made his Will, and appointed ſuch and ſuch Execu- 
&o ſit conteſta- tors who have proved the ſaid Will, Legally; or that the 
Fa, tranſit pro- ſaid Deceaſed Died Inteſtate, and that Letters of Admi- 
ſs, ad bered- njſtration of his Goods, are committed to, and taken by 
M. wherefore he muſt requeſt that the ſaid 4. may be 

called againſt ſuch a day, to ſhew Cauſe, why Sentence 

already Read, and Pronounced in ſuch a Cavſe betwixt 

ſuch and ſuch Perſons, may not be put in Execution, and 

the Charges taxed. Upon the return of which Citation, 

the Sentence is to be put in Execution, and all things are 

to be ated and done, in and about the ſame, ( like as 

was ſhewn in the foregoing part, in the laſt Paragraph ) 

as though the Party had not been Dead. We might here 

proceed to ſhew the order and manner of Relations, Con- 

ſulcations, and Remiſſions, what they are, and when and 

how done; but I muſt acknowledge this to be negot/um 

nimis arduum, and muſt therefore refer you to my Au- 

+ Alciat. prax, £DOTS, + and ſubmic the matter to the Learned, to receive 


| de remiſſun. (& its llluſtration. Except where Mr. Clarke maketh mention 


- - 


relation. T. de of either of theſe, in this his Praiſe. I ſhall adventure 
_— W to make the matrer ſo intelligible, as that the meaneſt Ca- 
de appellatim, Pacity may in ſome meaſure apprehend them: Thus 
Q& relation. n, having ſhewn the whole Proceedings, which are common 
22. Facob. to all Cauſes, both Summary and Plenary in general; | 
_ Proc. now intend to proceed ig my propoſed Method, and ſhew 
gs apt how ſome Cauſes require and enjoy ſome Priviledges in 
25. n. 43. & The Proceedings, which are only proper to themſelves , 
ſeg. Gail. 1.06, and not to others. Such as are Appeals, Matrimonial 
IT. n.ult. ob. Cauſes, Defamations, and Tithes, &c. and this with as 
bf. cog & much method as is poſſible, or can well be imagined, ha- 
Gymn. vc. Re. VIng ſuch a Labyrinth to wander in, and ſuch a Chaos to 
miſſriales, model, as all People will (I hope ) own Mr. Clarke's Pra- 
See. penult.Cy Ctiſe to be. 
a And here alſo I might have obſerved ( before we enter 
upon the Treatiſe of Appeals) that there are ſome Sen- 
gences 


8 ” rm. A 
-. wy oy »s - by ”» IEEE ' op ag, p 
' mi wo St. Dt adi. - . _ « _— > _ I Rooira. £4 md We = , w. 
O wy —_ 
| —_ OY EPTIEIN I ay « G — EA —ow_=_—_- 


Bin in, AE. a Ia. 7 » Pos 


PART. IV. fs Eccleſiaſtical Courts. 183 


tences which are void ipſo jure, and therefore not to be Ap- 

aled from : But this being a matter ſo profound, and of 
coo great a depth for my Capacity and Experience, I ſhall 
therefore refer you to my Authors, f and to the Learned Tn PW 
Civilians, whoſe Reading and Experience can better inform 5 13%. 
them in this Point: To whom ( like as in this, ſo in all fre appellarione 
elſe ) do I ſubmit. reſcindantur. 
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PRACTICE 


OF THE 


Ecclefiattical Courts. 


THEFIFTH PART. 


Of Appeals. 
CHAP. L 


The manner of Proceeding in theſe Eauſes in general. 


SECT. Li 


. Fi/hat an Appeal is, and what are its formalities, 

. How many ſorts of Appeals there are. 

. Iawhat caſe it is permitted to Appeal from, and to, one 
and the ſame Fudge. 
It is Lawful to Appeal, from the Dean of Shoram (and 
other Deans, and particular Commiſſaries, which belon 
to the Arch-biſhop of Canterbury) to the Official of the 
Avches, or tothe Auditor of the Court of Audignce, 


5, The 


V3 MN we 


” 


E:-3 
3 =þ 


hope you will rather excuſe what is amiſs, or at leaſt re-. 


PART. ... Eccleſiaſtical Courts, 


— 


5. The Manner and Order of receiving and proceeding in 
Cauſes of Appeal, made to the Courts of the Lord Arch- 
biſhop of Canterbury , and their granting Inhibitions 
thereupon. Alſo what theſe Inhibitions ought to contain, 
and how certified and proceeded upon. 

6. The Manner and Order of receiving and proſecuting Ap- 
peals made to the King*s Majeſty, which are Tried and 
Determined by Delegates, and their granting Letters of 


Inhibition, &c. thereupon. 


Have great need to crave the Reader*s Pardon for 
this Undertaking, knowing that in this Treatiſe of 
Appeals eſpecially, I ſhall become lyable to Blame 
for not reducing all Mr. Clarke's Titles, into their 
proper Order and Claſſes as Mr. Clarke intended them. 
But I beſcech you, good Reader, who ever you are, do 
me but this right as compare his Chaos with this, and then 
tell me how little reaſon you have for a Querele; nay 1 


gulate it : Either of which I ſhall own as a kindneſs. The 
Method I have propoſed in this Treatiſe of Appeals, 1s to 


| ſpeak firſt of the Order of Proceedings, and the Practiſe 


which is common to all Appeals in general, and next, that 


: Order and Pra&iſe, which is common to thoſe Appeals, 


which are made from Sentences and Grievances, ſeverally 


- and reſpectively. 


1, Now an Appeal + is no more in Law, than the aSking + Weſrmb. £75; 


or requeſting help, and aſſiſtance from a Superior, againlt de appel.75 re- 
the Injury done by an inferior Magiſtrate : Or an Appeal /«- ”: 2, 3. 
| is a certain Provocation, gradually made, from an inferi- 


or Judge, to a Superior, that he may de novo, take Cog- 


\ Nizance of the Cauſe already tryed, and ( as the Appel- 


lant intimates) unjuſty determined, and that he may 
reduce the Sentence, already pronounced, into a more equi- 
table State ; now theſe Appeals have certain Formalities, 


| or Solemnities to be obſerved : The Obſervation of which, 


arc the chief Cauſe, of the Appeals ſubſiſting in their pro- 
per 
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DE mm_—_— A 


perform. To the formal part of an Appeal, is requelted 
Firſt that it be done gradatim, or gradually ; that is, to th 
T Gatl. 1:5, 1. next and immediate t Superior Judge, no mediate or othe 
#9. 119. n. 2. Judge, being betwixt the Judge from whom, and to whon 
it is Appealed. Secondly, that there be a Solemn manne 
of Appealing, which is two fold; the one which 1s ad 
viva voce, with the living voice; the other which is mad 
in writing. Thirdly, that there be thoſe things which ar 
more commonly called Solemnities: And thoſe are, th 
Oath, that it is not frivolouſly Appealed; and alſo tha 
(according to the Cuſtoms, Statutes, or Priviledges of ſom 
places)a Bond or Caution be given, to Proſccute the Ap 
peal, and topay the thing adjudged, &c. Fourthly, to thi 
form of Appeal, doth alſo belong the Fatale Appellations 
which is a certain ſpace of time, appointed for the Appeal 
ſo called a fato, that is, Death, for during that time, { 
appointed, the Appeal is ſaid rolive ; which being expired 
it 1s ſuppoſed as Dead; by reaſon of which Death or Ex 
piration, the Appeal is extinguiſhed, like as the natura 
Life is extinguiſhed by the natural Death. And this Fatal 
is either ſuch as is appointed for interpoſing the Appeal 
( which is Ten days by the Law, within which time, th 
Appellant ought to Appeal, either before i'ie Judge, b 
whom he is grieved, or before a Notary ) or ſuch as 1 
® Mnf. cent.1. appointed for the Proſecuting * of the Appeal; in whic 


< - mwt4 time the Appeal ſo interpoſed, ought to be Proſecuted t 


05. 141.Rubric, the end, 

& lb. 2.n.1.6. 4 
cam. ſeq. 2. Now Appeals are of two ſorts, (Sci. either Judic! 
+Weſ.parat. 7. 31 9 Extrajudicial +. The firſt from the Sentence, the la 
de appel. n, 5, fFOMm Che Acts and the Extrajudicial Decrees. 

Plenius. vero 
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{ Deferring to pronounce Sen- 
tence. 
Rejecting ſome concluding mat- 
The Extraiudicial An- | ©" ſuch as are cauſed when the 
e Extrajl wag P” | Sentence is pronounced. 
ar" fa , th An iajuſt Excommunication up- 
poted upon Icnt< on a falſe Certificate, of the Cita- 
Grieveances as aly |, | 
one may ſuffer, by |  ;mmoderate Taxing of Charges. 
Too ſhort a delay or time * * £arf. de in- 
wherein to do any ACt, &c. —— Oo 4p. 
L Denying Audience to any one t # 7.,;7 5412. n. 
66, 


Many other Grievances may be inflied, according to the 

2» 1 circumſtance of the matters or things in Conteſt; and thence 

red, may ariſe Cauſes of Appeal ; to enumerate all which Grie- 

'Ex- vances, is not within the bounds of any Man's Knowledge, 

tural of Foreſight, to particularize. 

atale 3. 1f a Judge do conſtitute or ſubſtitute, ſome one to 

pal; proceed vpon all Cauſes in his abſence; or another to pro- 

| The ceed in ſome particular Cauſe, or in ſome certain particular 

» by Cauſes; Or ifa Judge doth grant his Authority to certain 

as 1s Clergy-men, to Examine Witneſſes in remote parts, as 1n 

hich the Fourth Chapter of the Third Part, &c. If any Grie- 

dt yance is inflicted, or offered, by this Subſtitute, particular 

Commiſſary, or Commiſſaries, ſo appointed as aforeſaid; 

. . | the Party grieved thereby, may Appeal from the ſaid Sub- 

lici- ſtiture or Commiſſary, &c. to the ſame Judge, who ap- 

laſ pointed that Subſtitute, or gave that Authority: And 

thence comes this general Concluſion, that it is Lawful to 
Appeal from one who is delegated, to one who delegates. 

4- Atthe beginning of this Book where we ſpoke of the 

Modern Judges, there areexpreſt the Reaſons why the Of- 

cial of the Arches, was anciently called the Dean of the 

Arches, though in very deed he be no Dean but an Offici- 

al: Seeing therefore, not only the Dean of the Arches, 

- but alſo the Dean of Shoram, and Croydon (though ſcituate 

within the Dioceſe of London ) and Nyn- 

ton are 1mmediately ſubject to the Arch-biſhop of Carter- 

Yi : bury, 
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bury, and are almoſt exempt from the JuriſdiCtion of the [ 
oceſan Biſhop, and may Appeal from them, (as from pa 
ticular Judges, having Juriſdictions limited and reſtraine; 
to the Courts of Arches or Audience. For the Statut 
which is ſet forth, touching the form of interpoſing Appeal 
makes no mention of theſe Appeals, therefore they are le 
to the diſpoſition of the Common Law; likewiſe for the 
boveſaid Reaſon, it is Lawful to Appeal from the Commi 
{aries, of the Arch-biſhop of Canterbury, within the Di 
ceſs of Canterbury, unto the ſaid Courts of the Arches, at 
Audience. 

5- Now if an Appeal be interpoſed, from Grievancc 
or a definitive Sentence, pronounced, or inflicted by : 
inferior Judge in remote parts, an Inhibiton is firſt to | 
requeſted from the Judge to whom it is Appealed, (viz 
from the Court of the Arches, or the Audience ; (in whic 
Inhibition, is uſually writ or inſerted, a Citation for tl 

T ve ſit Inhi- Party who obtaineth the Sentence ) 4 or at whoſe Petitic 
err 07 qued?- the Grievance was impoſed, ( which Party is called t! 
ns ———_— Party Appellate,) to anſwer in a Cauſe of Appeal ar 
pany 3. tit, Dy vertue of this Inhibition, the Judge from whom 1t 
11. Gzlmn, vc. Appealed, his Regiſter, and the Party Appellate, are | 
Inhibitio, Sed. be Inhibited, that they proceed not further, to the Exec 
=. ogg ., tion of the Sentence, pronounced againſt the Appellan 
F.lib. Ak 4 whilſt this Appeal depends, nor do any thing to his pr 
n. 3. judice: And this Inhibition is to be certified to the Judg 
to whom it is Appealed, with a Certificate thereupo! 
That this is the making mention what day the Judge and Party were nh 
order and man- bjted, and on what day the Party Appellate, was Cited! 
ELOY anſwer in this Cauſe of Appeal. And if the ſaid Party A] 
rantins Inhj. Pellate, do not a r, he is to he proceeded againſt, an 
g s ÞPEAar, [ . 
bitims as Mr. Excommunicate in manner and form, as was ſpoke in tl 
Clarke ſays, T Second Part of this Book, where it is treated of the origin 
Sn m_— Proceſs, or Citations. 
dents , a the 6- All Appeals, from the moſt Reverend the Arch-b 
Courts of the ſhop of Canterbury, or from his Courts, and Judges, (91z 
Lord Arch-bi- from his Courts of the Arches, Audience, and Prerogativ« 
frop of Tor. areto be inerpoſed to the King's Majeſty, and his Cow! 
of Chancery ; and the Proctor of the Party Appealing, | 
wont to draw the form of a Commiſſion, which he ought 
7, 1ntima 


—— 
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intimate to ſome Maſter in Chancery, (particularly deſign- 
ed for this purpoſe) together with the Inſtrument of Ap- 
peal, if it be Appealed Extrajudicially, before a Notary 
Publickz or otherways, with a true Copy of the A, 
made before the Judge, (from whom it is Appealed, ) Sub- 
{cribed with the prop:r Hand Writing, of the Writer of 


J& 4, 


"—_— 


' the Acts of the ſaid Judge, if it be Appealed at the Acts 


Mg IE ns 


of Court, at the time of pronouncing the ſaid Sentence : 
And then this Maſter, doth teſtify, by a Subſcription under 
his Hand, on what day this Commiſſion was Exhibited be- 
fore him 3 and afterward, the Proctor obtains the ſame 


/ under the great Seal of England, which he muſt preſent to 
' the Judges, who are Delegated by that Commiſſion, un- 
' der this form: I I. on the behalf of our Soveraign Lord 


the King, do preſent to your Authority, theſe Letcers 
Commiſſional ; and do deſire that ye will vouchſafe to take 
vpon you the Execution of them, and Decree, thar 
the Judge from whom it is Appealed, and the Party Ap- 
pellate, may be Inhibited, and that the ſaid Party Appel- 


| late, may be Cited to appear upon fſuci a day, to anſwer 


in ſuch a Cauſe of Appeal. Then the ſaid Judges make 


| anſwer thus: for the Honour we bear our Soyereign Lord 


| the King, we take upon us the Execution of theſe Letters 


—  — —— 


| eſpecially thoſe which are Exhibited before the Lord Chan- 
| cellor) + the date, or day of the firſt Exhibition or Preſen- 


| appealeth ( for that purpoſe: Which if he do not 


Commiſſional, and do Decree, that it ſhall be proceeded 
upon, according to the tenor of the ſame, and that the 
Judge from whom it is Appealed, the Adverſe Patty and 
all others be Inhibited, and we Decree the ſaid Adverſe 
Party, to be Cited to anſwer in a Cauſe of Appeal: And 
in theſe Appeals to the King's Majeſty, it is to be proceed- 
cd in all things like as in other Cauſes of Appeal, to the j,,,, .; 

Courts of the Arch-biſhop of Canterbury. And note that it june preſentate 


is very neceſſary, that in every Commiſſion of appeal, ( and ſufficit Notario 
ſcribere talis 
Exhibutt tales 
tation of this Commiſſion, be writ down, that ſo it may ROMs 
appear to the Party Appellate, whether or no the Party finiuntur ſic,nec 
appealing, do duly proſecute this his appeal within the eft neceſſe inſeri 


; : tots tenor lis 
time aſſigned him ( by the Judge from whom he —_ ff 


in Cc. quoniam. 


de prob. n, 9. 


FT Attendite 
quod ubi liters 


then the appeal may be deſerted ; and this ——_ 
| wi 
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will appear, by inſpecting the King's Commiſſion ; in t 
proof whereof the Party Appellate, will be very much 
lieved, ſeeing ſuch deſertion may appear ſo eaſily; þ 
for the better underſtanding this Cauſe of deſertion, © 
ſerve what is ſaid afterward. 


Þ 4%; * 5 


1. What are thoſe four times, which are to be conſidered 
Appeals, and how Appeals are interpoſed, and when, 

2. W þ there is a neceſſity for the Prottor to Appeal, thon, 
bis Office ts expired, or determined. 

3. The Manner and Order of acking and requeſting Apoſt! 
or Diſmiſſions. And within what time, they ought ſo 
be ached and requeſied, alſo what theſe Apoſtles are. 

4. What remedy if the Apoſtles are refuſed; and why y 
muſt neceſſarily Appeal from ſuch refuſal. 

5. The Manner of Aſſigning the Apoſiles,; and appointiy 
the Appellant to Proſecute and Certifie, &c, 

6. The Manner of the Proftor of the Party Appellate bu a 
pearing before the Fudge to whom it is Appealed, to g 
his Decree, for the Party Appealing to Proſecute. 

7. When and in what caſes the Party Appealing (if he cat 
not get his Appeal determined in the firſt year ) ought 1 
have a part of the ſecond year allowed for that purpoſe 
and how the Appellant ought to make a Proteſtation 
what Impediments hindered bu getting the Appeal deter 
mined, &C. 

9. Alſo what theſe Impediments are, which may be alledge 
ro = the Fatale Legis, and the Fatale Hominis pro 
rogued, 

9. Sas part of the Proceedings the aforeſaid Impedi 
ments ought to be alledged by the Appellant, in _ t 
get longer time for thu bus Appeal. 

10. [n what caſe a ſecond year ought to be allowed, the ſai, 
— Appealing, in which to get his Appeal determi 
ne 


11. In what caſe, the Proftor Appealing, may be compelle, 
to proſecute the Appeal, and give a Libel, without an) 


Decree for the principal Party himſelf to proſecute. 
12, When 
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in the 12. When and in what caſes it ought to be Decreed for the 

® Jang Party 4 ppealing to ſhew Cauſe, why his Appeal may not 

3 be not be declared as deſerted. 

n, ob- 13. The Manner of proceeding, when the Party Appealing 
#5 called ſo to jhew Cauſe, why his Appeal may not be de- 
elared for leſerted. 

14. The Mner of proving that the Appeal is deſerted in 
| this Ca't. 

ered in 


"EEE: | wt theic matters of Appeal, there are four times to be 
conſid: f the Firſt is the time of interpoſing the Ap= Þ Weſems. par, 
peal; and tnatis ten days; Secondly thetime of deſiring the # de 4ppet.z: 
poſeles Apoltles, at is thirty days, which take place immediately 7449 4ppes- 
thr from the S*11tence. Thirdly the time of Preſenting himſelf Lan nOe: 
before the Judge ( to whom it is Appealed ) with this Ap- 4 ye.. hp, 
'y you peal ; Fourrhly, the time of Proſecuting this Appeal, ſo tiam meat, - 
interpoſec ; ud that time js a year, ſometimes two years, /argine.n, 4. 
nring which occuis from the time of the Appeal interpoſed , ***-2eceden. 
' within which time unleſs the Appeal be proſecuted, It is 
is ap. | Pronounced as deſerted, and the Cauſe is to be remitted. 
o pet | back to the Judge, from whom it was Appealed * amongſt * 1n/9if. Co 
' the Saxons ( ſaith Weſembecy) * in ſome Caſes, they inter- 741. cent. 1. 
can- Poſe the Appcal immediately, at the Act of Court ; upon ma In 
bt to the pronouncing the Sentence, or the inflicting the grie- AC ; 
poſe; Vance; which practice is rarely obſerved ; for we rather lian in pra. 
reſpet the time limited by the Law for that purpoſe ; © 124,125. 
ter. | therefore whether ic be Appealed immediately at the At of ms 


Court or not, it 1s neceſſary, that afterwards ( in the due ſupra cent. x 


dyed time, appointed by the Law ) an Appeal to be interpoſed 057: 7. Lanfr. 
pro» | In writing. abt ſup. te 45 
' 2, Now the Proctor, though his Office is Determined and 
edj. | ExtinQ, ſo ſoonas the definitive Sentence is pronounced (un- 
Ty | leſs the Proxy be Exhibited de novo) yet this ProRor ought 
| to Appeal from the Sentence, in due time and place, unleſs 
aid | his Client do give him ſome contrary order : For otherways 
and the Client hath an Action againſt his Proftor, ( ſo negle- 
| Cling to Appeal ) for ſuch damage as he may ſuffer, by ſuch 
x4 negleR of his Proctor. 
any 3- If any Appeal froma Definitive Sentence, at the As 
| of Court, anddoth deſire Apoſtles to be given, and Afſign- 


en ed, 


i itt —— 
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ed, and the Judge Aſſigneth a Term or a Time allowed 
in the Law, on which to receive Apoſtles ; the Party Ap- 
+ Weſemb. u5i pealing, ought within thirty days, F ( to beaccounted from 
ſ«pra lib. 45. the time of pronouncing the Sentence) to go ( from one 
in time to another and from that hour of the day, in which 
Chillers 3* the Sentence was pronounced, even until the laſt hour of 
pra#. c. 130, the day, in which the Apoſtles ought to be requeſted.) to 
| the Court of Judicature, and if he can have the preſence 
of the Judge in Court, he muſt deſire and requeſt that he 
will grant Apoſtles, Inſtanter, Inſtantins,& Inſtantiſſime,that 
is, with all poſſible ſpeed. And if the Judge who is thus 
earneſtly ſolicited and called upon, do refule to give or 
Aſlign Apoltles, then is their juſt cauſe of Appeal upon 
ſuch refuſal. Burt it in that day or time, and place a- 
foreſaid ( in which the Party Appealing as above, was pre- 
" "IE ſent and ready to ask his Apoſtles) the Judge were not 
 ®Weſemb. ubj preſent alſo, then a Proteſtation * is to be made by the 
ſupra. de app. F. {aid Party Appealing, before a Notary Publick, and Wit- 
6 cone neſſes, that he is ready and prepared to ask Apoſtles, if 
ri, nin caſe he could have the preſence of the Judge z and for 
neceſurium, 13t, a further Cautel, let him defire Apoſtles before the ſaid 
c. Lanfranc. ubi Notary Publick, and Witneſſes, and alſo requeſt the No- 
o_=_ de Appel. tary Publick, then preſent, to draw up a publick Inſtru- 
| pales ins, 5*- ment, upon this his Proteſtation and Requiſition , and 
quiritur . , . : 
quod propmatur alſo the Witneſſes then preſent, to give their Teſtimony 
proteſtatio, non thereupon. And like as the Party Appealing, (in order 
eft neceſſe am- to found the Juriſdiction of the Judge to whom he Ap- 
plies Sppelare. peals ) ought tO Exhibir the Inſtrument of Appeal, before 
@7c- ad finem, 15 15 conclued in the Cauſe : Even fo in the aforeſaid caſe, 
nota bene. C3 n. Be Ouzht to Exhibit the ſaid Inſtrument, made upon the 
84. Petition of the Apoſtles, and the proteſtation ſo made 
before the Notary and the Witneſſes, or otherwiſe he ought 
to ſuffer and loſe his Cauſe. And here obſerve, that if 
the Party Appealing, do not deſire and: ask Apoſtles, in 
+1:ſemb. pa. Manner and form as aforeſaid, he ought to loſe his Cauſe 
rat.f.1.49.7. of Appeal, though he might probably have a juſt Cauſe 
de Lib-1.dimiſs. of Appeal, as to the principal Buſineſs. Now theſe are 
ne. 2. Rosbach, called Dimiſſory Libels , becauſe by them the Cauſe is 


bu rag 7. diſmiſſed ro him. to whom it is Appealed. They ny 


poſt. pet, 
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the name of Apoſtles, from the Greek 4m mW daFinAGs, 
which fignifies to ſend tf away. + eſomb. pax 


4. And if the Judge, either at the time of pronouncing top, = 49 


he thinks not fit, to grant theſe Apoſtles, or Dimiſlory ,,, 4 
Libels) or doth order, and decree nothing upon your / a Chi: 
Petition, touching theſe Apoſtles; though you have Ap- /7an in praZ. c; 
pealed from the Definitive Sentence, yer if you do not 139 Koding, - | 
alſo A ppeal from the Dc<nyal of theſe Dimitlery Libels; _ Fas 
or from the aforeſaid Aſſignment of the Refutatory Lj- 30 
bels, you will be in danger of loſing your Cauſe. Bur 
Mr. Clarke bids you enquire as to this point of Praftice, 
though he ſays he has ſeen it thus adjudged. And theſe 
Appeals you may Proſecute both together, or ſucceſſively ; 
one after another, (if you have Appealed from them 
both) like as in other Cauſes of Appeal, from rhe De- 
finitive Sentence, and from Grievances, as the Taxation 
of Charges, &c, and if you do not obtain both your Ap- 
peals, yer you may obtain one of them, (w:z.) in your Ap- 
peal from the denying of Apoſtles: For you ſhall nor 
obtain your Appeal from the Definitive Sentence, if you 
do not likewiſe Appeal, from the denying of Apoſtles. 
5. At ſuch time (as was now ſaid) as it 1s Appealed 
before the Judge, 4 quo, or from whom, and tizat the 
Apoſtles are asked ; the ſaid Judge (moving his Hat from 
his Head) muſt ſay, For the Honour and Reverence we - 
bear to our Soveraign Lord the King, we grant this Ap- 
peal, and inſtead of Apoſtles we Aſlign to the Party Ap- 
pealing, the whole and all the Proceedings, Then the 
Party who obtained the Sentence, muſt defire the Judge, 
that he will pleaſe to Aſſign the Party (who pretends 
this Appeal) a competent time, or times, as well to + 7a prafiicas 
Proſecute this Appeal, as to certifie the Proſecution of zw in cs 
it : Whereupon the Judge Aſſigns three Weeks time, per- 4<#2ep. £997. 


haps + for the Proſecution of this Appeal, and a Months Oita « Linde 
. OR” . G , . _ Inivltur in tte 
time for the Certifying it; during which times, nothing ,,,.., . -.. 
1s to be attempted or NIN the Party (on whole ,,.zs,v96,pr0- 


accoult /ecata. 
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account. the Sentence was pronounced, or the Grievances 


impoſed,) to the Prejudice of the Party appealing, 

6. Sccirg it often falls out, that the Party appealing 
doth Inhibit the Judge ( from whom he appeals, ) by 
vertue of an Inhibition, obtained from the Judge, to 
whom he appeals, and doth ſo reſtr?in his power, that he 
cannot proceed any further to: the Execution of his Scn- 
tence, and takes no care to Ctte the Party Appellate 
or pethaps if he -hath Cited him, takes no care to cecr- 
tifie his Iahibition : In this caſe the Proctor of the Party 
Appellate, may appear before the Judge, (to whom it 
is ſo pretended to appeal ) under a Proteſtation of not 
conſenting to the ſaid Judge, nor any way proroguing his 
Juriſdiction, further than by Law he i; bound , which 
Proteſtation being always ſafe, &c. he muſt Exhibit his 
Proxy in Writing for NV. that is the Party Appellate, 
and make his part for the ſame, ( and under his Pic» 
teſtations aforeſaid ) he muſt alledge to the ſaid Judge 
that 2, the Party appcaling hath obcained from his Courc, 
certain Letters Inhibitory and Citatory, to Inhibit the 
Judge, from whom it 1s appzaled and his ſaid Client, 
(that is the Party Appellate, by vertue of which Let- 
ters, he hath taken care to In\ibir the aforeſaid Judge, 
but hath not taken care. to Cite the Party Appellate, 
or perhaps hath Cited him, bur tak:s no care to cer- 
tifi> this his Ciration, nor to proſecute this his Cauſe of 
appeal: Therefore he muſt deſire the ſaid Judge, (to 
whom it 1s thus pretended to be app:aled) to decree 
that the Parcy appealing may be Cited, againſt ſome 
convenient day to prelccure this his appeal, under Penalty 
of having tie Caule reinitted back to the Judge from 
whom it is appealed, and the Party appellate, to be 
diſmiſſed with Charges : Which Petition, the Judge de- 
cre-ih; appoinring a day for the appearance of the ſaid 
P. rty appealing. And obſcrve, that the aforeſaid Pros 
t-ftrion is alſo very necefſary, to be made on the day 
of the appearance of the Party appellate; leſt perhaps 
he ſhould ſeem ( by appearing ſimply without the afore- 
1:js yroteſtation ) co conſent to the” Judge of the appeal; 
for if ir be not Lawtully appealed , the Judge hath no 

power 
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poiver To Take Cognifance. of rhe faid Canſe of ppcil, 
b:cauſe by this zppeal, the Juriſciction of the Superior 
Judge is founded, and the Juritdiction of the Inferior Judge 
is ſuſpended ; which though it be fo, yet if the Parcy ap- 
pellate do appear before him, wichout the aforetaid Pro- 
reſtations, he ſecmeth to conſent to litm, as a competent. 
Judge on his behalf. Bur this is to be underſtood as to the 
orCinary Judge, who Is appointed to take Cognizance of all 
Cauſes, whetherappeals or others. 

7. 1t the Party appealing is diligent to Proſccute his 
appcal, in the firſt or ſecond part of the year, and then 
ſome Impediment doth intervene, which Impediment he- 
ing removed, there remains only lo mrch {yme, (and 
no more) as might ſerve the Party appzaling, if he is 
diligent to get his Appeal determined in, then in this 
caſe, a ſecond year is not to be given this Party thus 
appealing, bur he is to have ſo much of a ſccond year 
given him, as he was hindred, or loſt in the firſt year : 
And ſo a Computation is ro be made «<f one year, out 
of the days of the ſ:zcond ycar, by allowing ſo many 
days, as were really loſt, or elapſed by fome Impeci- 
ment, or hinderancce. Mr. Clarke faith that he hath fcen 
this allowance made in a Couit of Controverſy ſome ycatis 
agoz bur he faith, that the late DoCtors hold rhe con- 
trary Opinion, ( viz.) that no time or proportion of 
the ſecond year, ought to be given in licu of ſuch Im- 
pediment, if there remained :s much time, ( zfter tuch 
hinderance) of the firfl year, as was ſuſficient for tle 
Determination of this Appeal, if the Appellant had been 
diligent : Therefore conſultthe Furs perzros, in this Caule. 
But a ſufficient time to Proſe- | 


cute and Determine Appeals + 
15 ſaid to be oneMonth, though 


ſome hold that as much time 


may be appointed for this pur- 
pole, as the Judge thinks tit in 
his Judgment to appoint, or 
Is ſufficient. Now the Civi- 
lians are of Opinion, that al- 
though ſome Impediment was 


f Lanfr. de interlec. (oy App. n. 53. tempus appe!lae 
trons finiende de jure communt eft ann, (F ex le;t- 
timacauſa biennium+, ſed hoc ſat. in Camera non eſe 
obſervatur. de verb. ſign.a Sebaſt. Alim.verbam Appele 
latio SeF.12.Gail.t 0bs.141.n.8.Myns.c:nt.6 0b.2, 
n.6.Roding.pand.Cam.lib.1.tir.28. 7 1cob.blun.proce 
Cam.tit.49.Alciat de Appellation. Sect .infra quz tems 
pora in fine. Lind.de ſequeſt.poſſejs.S2ct. (1 ta.cen verb. 
proſecuta ad proſequendum non ſtatus ur terminus 4 
jure, ſed ad finiendum (tatuitur annus, T 0x cauſes 
biennium. (F in tit: de appe +5-1-terb.projeciui as 
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cauſed by the Adverſe Party or the Judge from whom it 
is Appealed, ſo that the Cauſe cannot be ended in the 
firſt year, or if there were any other Lawful Impedimenr, 
ſo as the Party Appealing, may or is not bound to proceed 
in the Cauſe, yer it is convenient, (at leaſt jt 1s ſafe) 
chat the Party Appcaling, (in all Aqs, in which theſe 
Impediments do appear) do take notice to the Judge 
cf ſuch Impediments, and proteſt concerning them, 
that they are ſuch; cſpecially if the ſaid Impediment 
Ade es be made by the Judge, or any other third Perſon : 
OO And this he muſt do to the following effect : (Scil.) 
Alciat. de 4p- 1 protcit that there hath not, doth not, neither ſhall 
pell. in exceptio- ſtand any Impediment or Canſe, on my behalf, ſo as 
nizzs ad regu- this Cauſe may not be determined within the time ap- 
OS pointed by the Law, but that it doth ſtand on the part 
quei tempora Of the Judge, or the Party Appellate, or the ſaid third 
Lanfranc. ubi Perſon, ſo as it cannot be determined. 
ſupra. n. 53- $8, The Cauſes * which may be alledged to the purpoſe 
_ _ w_ aforeſaid, or thoſe Impediments here ſpoke of, may be 
de appell. col, Chcſe. 1. If the Party Appellate being Cited to anſwer 
8. & extr. de the Perty Appcaling, in a Cauſe of Appeal, doth not appear 
appel.. cap. ſiz- either by his Proctor, nor in Perſon, and if the Party 
nificaniiow. Appealing doth uſe all diligence + to get the ſid Party 
+ Lindwood. Excommunicate, ©c. this 1s a juſt Impedimenr, at leaſt 
de ſequeſt. c, for ſuch a time, in which the Party Appellate ſtood Ex- 
frequens. verb. Communicate. 2, If the Party Appellate doth give in or 
proſecuta legt- Exhibit any contrary matter, or exception, which is nor 
nt Þ #" to be adiwitted, or perhaps which may be, and is 2d- 
Teauiintelligitur mitted, and yet doth defer the Sute as to the proof 
gui facit ſuam thereof, but proves nothing, this is a Lawful Impediment; 
diligentiam ut hecav'c that during that delay, ſo given to prove, Cc. 
eam poſſit infra the Party Appealing, cannot ask any thing, in order to 
nare & ib; a7. Þring the Cauſe to a concluſion. 3. Alſo if the Proftor 
citur quod ter- Of the Party Appealing doth give any concluſive matter, 
minus proſecu. which ought by Law to be admitted, and yet the Party 
71ons, proroza- Appcllate, doth ſo oppoſe the ſame, that he hinders 
L-ohed - © the admiſſion of it; if afterward the ſaid matter is ad- 
Pare mitted, and is proved, this is an Impediment for fuch 
time, as the admiſhon was hindred, and is to be com- 
| Puted from the day in which the matter was offered. 
os 4. Alſo 
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4: Alſo if the Party appealing be ſo poor, that he can- 
not Proſecute and finiſh his Cauſe, this his Poverty be- 
ing proved, he ought to have a ſccond year allowed 
him, as is ſpoke afterward. 5. Likewiſe if the Party ap- 
pealing, be [mp rifoned, all the firſt year, or fo Jong a 
time of it, that he hath not time enough remaining to 
finiſh this his Appeal, this is alſo a juſt Impediment. 6. Alſo 
if the Party aypealing is hindred by ſome Epidemical 
Diſtemper, as the Plague, &c. or ſome other Judginents 
of God, or the Command or: Edict of the Prince, ſo 
as he cannot come to Proſecute this his Appeal, this 1s 
alſo a juſt Impediment. 7. Alſo if the Party appealinz, 
doth take care, to get the Judge from whom It 15 ap- 
pealed, and his Regiſter to be admoniſhed to tranſmir tne 
Proceedings ; and on the day aſſigned for the Trenſmiſſion 
of them, doth accuſe the Contumacy of the ſaid Regiſter 
and Judge, and doth inſiſt ro have them decreed Ex- 
communicate, and doth offer a' Schedule of Excom- 
munication, which he defires may be read, and that 
Jultice may be done: But the Judge to whom it is 
thus appealed, careth not to Excommunicate the fail 
Judge, ( from whom it is ſo appealed) and his Regilter, 
but reſerveth the Penalty of their Contempt, from one 
day to another, ſo that the Proceedings are not tranſ=- 
mitted in due time; this therefore may be accounted a 
Lawful Impediment: For the Proceedings not being tranſ- 
mitted, the Cauſe cannot be Proſecuted : Therefore ler 
the Proctor appealing take care, that the ſeveral Re- 
ſervations, which are made of their Contempt, ( for not 
tranſmitting the ſaid Proceedings ) be mentioned in the 
Acts, but not that they were made at his Petition. 8. If 
in the laſt part of the year, (Scil.) the laſt two or three 
months at the end of the ſaid year, the Cavſe (by the 
mutual conſent of the Parties) is put to Arbitration, 
and referred to Arbitrators, and that the Parties are 


mutually bound, or have promiſed by word of Mouth, 


that during this Arbicration, the Proccedings ſhall be 
ſtayed, or that they will ſtand to this Arbitriment, and 
if this Arbitration is not determined , until the end of 
the firſt year, in this Caſe, a ſecond year ovght to be 
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given, 9. If the Premiſſes, or any other Lawful Impedi- 
ments do happen in the ſecond year, then the Party ap- 
pzaling ongit ro deſire a Reſtitution of the third year ; for 
by L:w, a third year ought not to be given, bur the ſaid 
Parcy appealing ſh:1] obtain the Benefit of a third year, by 
v-2y of Reſtitution, nd the ſaid Party appealing, ought to 
nſe all poſſible diligence in the Proſecution of that Appeal, 
12 that chird year. And theſe Impediments are they which 
ray beurged, as Cauſes why the Fatale Taris ( or the time 
limited by the Law, for the proſecution of Appeals, ) 
may be prorogued. There are yet other Impediments, 
which may be urg'd as Cauſes, for the proroguing the 
f Mynſcobſ.cent. Fatale Hominis, + ( which is the time aſſigned or limited by 
2. obſ. 15: OT the Inforior Judge, for the proſecution of the Appeal) and 


Gatl. 1. 05f. - oy 
Pars , theſe may alſo be added to the former, viz. the tedi- 
Car. p. 2. tit, Ouſnels of the Journey, ( which ihe Appellant 1s to take ) 


30.Fatalelegis from the place of Judgment, or tie Court of the firſt 
CT hominis quid Tadge, to the Place or Conſiſtory of the Judge, to whom 
_ ny” _ he intends to appeal ; ( being perhaps an hundred miles 
baſt. 1,n.vers, Aiftant) in order to obtain an Inhibition, within the time 
Appellatiz, aſhgned to Profecute, and Certifie ; In this caſe, the Ap- 
peal may be ſaid to be Profecuted, though the time aſſign- 
ed by the inferior Judge, 'be elapſed before the Party ap- 
pealing, return from his Journey, &c. Likewiſe if the ſaid 
Party appealing from the Courts of the Arch-biſhop, do 
( within the time aſſigned to Proſecute, ) ule all diligence 
? 7+ dicityy to ohtain the King's Commiſſion, * upon his Appeal,. and 
guis Appellati- the Lord Chancellor is not at lciſure to Seal this Com- 
onem proſequi miſſion, yer the Appeal is Proſecuted, though the, Com- 


hr wy miſton bcar date, after the day given or aſſigned to Pro- 
Appel. c. freq, ſecute ; and in theſe caſes, the time ought to be prorogued 
verb, proſecuta, for tl;e purpoſe aforeſaid. Likewiſe in thoſe caſes in which 
it is appealed to the Courts of the Arch-biſhop, if the Im- 

pediment happen on the account of the Judge to whom it 

is aypealed, refuſing to grant, or Seal his Inhibition, yet 

the Appeal is ſaid to be duly proſecured. So as the ſame 

7 req: Ted, before the day aſſigned to Proſecnte, or if 
1c1n{:1;:ion be offered within the Term, or before it bz 

el-pſhl. If the Party appealing, ( before the day afſign- 

to Projecuie his Appeal) doih. go to the Judge (from 

whom 
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Sentence, or Copies of the Atts of Court, ( in order to 


whom it is eppcaled) or his Regilter, ior a Copy of the 


Profecute this Appeal) and theſe things are denied aim, or 
at leaſt, chey ſo delay to deliver them, that in the mean 
time, this Term alligned to Proſecute, &c. is clapſed ; this 
may alſo be faid to be a juit Impediment, and may have 
ſufficient reaſon, fer the prorogning the Term to Profe- 
cute, Cc. 

9. Bur if thcſe Impediments + which hinder the Profecu- + $5; 4ppeltans 
tion of the Appeal within the Fatale Homints, or the Ter- nm proſequens 
minum Juris, do not appear by the Atts of Court of the £/Þ*lattonem 
Judge (ro whom tr is appealed) it is the part of a cautious _—_ — 
Proctor, to aliedge thele Impediments, before it be cons» ,,z/ FOR, 
cluded in tho Cauſe : For faith Mr. Clarke, I have known fixum probare 
it adjudged, that the Party appealing, ought not to be vel ſelegitime 
admitted (afcer the Cauſe is concluded,) to alledge m— 
thoſe Impediments ( which hinder the Proſecution of the — _— i 
Appeal) not appearing by the Proceedings. Likewiſe It 5+ conteflata. | 
the Party Appellate do alledge, that the Appeal is deſcr- 1ta.Lind.dedp- | 
ted, the Judge doth allign two times, or Terms, to hear P* c- frequens | 
his pleaſure, whether the Appeal be deſerted or not, be- ©" b.Projecuta. 
cauſe upon theſe two Aſſignations, the matter is ſaid to be 
concluded as to that Article of Defertion, therefore 1t 15 not 
permitted, to prove the Impediment by Witneſles, after it 
is ſo concluded upon the aforeſaid Article, though perhaps 
it be not concluded upon the principal Cauſe or Appeal. 

Bur here it is to be noted, that although it be alledged by 
the Party Appellate ( that is, the Party againſt whom the 
Appeal is inſtituted, ) that the Appeal is deſerted, ( which 
All:gation is denied by the Party appealing) and that the 
Judge doth ( at the Petition of the Taid Party Appellate ) 
aſhgn to hear his Sentence, if in caſe the Appeal be not Ce- 
ſerted, and that not only once, bur twice, or oftner ; in 
this caſe, the Party appealing ( notwithſtanding ſuch fre- 
quent Aſſignations ſo to hear Sentence) may alledge, and 
prove the Cauſes of Impediment, if they appear not by the 
Proccedings themſelves. The reaſon is, becauſe the aforeſaid 
Aſtignations, were not abſolute, but conditional, ( towit) 
it in caſe the Appeal were nor deſerted : But in theſe caſes 
conſult the Learned Adyocates : Thovgh I (ſaithMr.Clarke) 

N 4. WILT 
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write nothing but what I have known, and ſeen prafti- 
ſed. 

10. If the Party appealing were negligent in the firſt 
and ſecond part of the year, and yet diligent in the third 
part thereof, in which did remain ſo much ſpace of time, as 
might ſerve to get his Appeal determined; unleſs ſome Im- 
- ediment happen, * by which he is impedited, ſo as he 
as _ m'*- cannot finiſh his Cauſe; he ought in this caſe, to have a 
3...” 1... ſ-cond year allowed him, the Impediment being Lawfully 
de -p. », 53. 2roved, ſo as it do appear by the Acis of Court, that the 
verſ. quer? al P2ty appealing hath uſed his utmoſt endeavours to pro- 
for am 4 fecute and finiſh his Appeal, in the ſaid third part of the 
4 » yy 7s firſt vear, and that he might probably have ſo determined 
ods Proſe. It. had cot &his Impediment happened : Though ſome are 
cuta {5 Lanfr, Of OPi4ion that where ſuch Impediment doth happen in 
whi ſup.n. 51, the end of the firſt year, all the ſecond year ought not to 
$3+benenta. he given, but only ſo much time of the ſecond year, as the 
Par:y appealing was hindred, or loſt in the firſt year. 

11. Now fo often as It 1s appealed from the Sentence 
of Excommunication, inflicted by an inferior Judge, the 
Proctor of the Party appealing 1s wont, and is bound to 
Exhibit his Proxy for the ſaid Party appealing, (in order 
to obtain the Inhibition and an Abſolution ) and make 
his part for the ſame; which thing is not uſual, in obtain- 
ing other ordinary Inhibitions. Therefore in this caſe, the 
Protor of the Appellate, ( ſceing the Proctor of the ſaid 
Party appealing is ready to proceed in Court ) may deſire a 
Libel of the ſaid Proctor of the Party appealing, or 
elſe his Clicnt to be diſmiſt, without having any Decree 
againſt the principal Party to Proſecute. And if the ſaid 
Proctor doth not give 1n his Libel, then the Party Appel- 
fate, is to he diſmiſſed, and the Cauſe is to be remitted 
back to the Judge from whom it was appealed, in like man- 
ner, as if the Party himſelf had been called to Proſecute 
his Appeal. | 

12, At the fixth number of this Paragraph was ſhewn, 
that if any do Inhibit the Judge, and takes no care to Cite 
the Party Appellate, or perhaps do Cite him but doth not 
Projecure his Cauſe, he may be called to Proſecute the 


fame, under Penalty of a final Remiſſion of the Cauſe, and 
A 


IC 


a 10 


*s 3 mus &4 Hen (Þ Fy © "Hou 0Q 


LY W 


vw cos \s TT 


mm = a. 


PART. V. Eccleſiaſtical Courts, 


a diſimiſſion of the Party, &c. So likewiſe if in Caſe of a 
zſertion, a whole year be elapſed from the day, on which 
the Inhibition was ſerved on the Judge, from whom: it is 


| appealed, or at leaſt from the day of pronouncing the Sen- 
tence, or impoſing the Grievances, from whom it 1s ap- 


pealed ; then is it Lawful for the Party appellate, to call 
the Party appealing ( unleſs his Proctor be preſent in Courr ) 
to appear on ſuch a day, to ſhew cauſe if he can, why the 
pretended Appeal ( interpoſed by him ) from the defini- 
tive Sentence, or from certain pretended Grievances, may 
not be Pronounced for deſerted, if there be any appeal (he- 
cauſe ſometimes Inhibicions are obtained, when tnere 1s 
no appeal) and alſo, why the Party appellate may 


, not be diſmiſt, and the Cauſe remitted back to the Judge, 


from whom it ic thus pretended to be appealed, together 
with Charges, this Decree is wont and may be asked by 
tie appellate, and may be granted by the Judge, if the 
Party appealing doth net Proſecute his Appeal within the 
Fatale homints, ( that is) the Term aſligned by the infe- 
rior Judge for that purpoſe. / 

13, Now this Decree or Mandate, being Executed and 
Returned, if the ſaid Party appealing do not appear, or if 


| he doth appear, but alledgeth no Cauſe, why his appeal 


| 


| 
| 
| 


| 


'Charges, and the Cauſe is to be Pronounced as deſerted, 
| 


may not be Pronounced for deſerted ; nor doth give a 
Libel, or deſire a Term for that purpoſe : Then the Judge 
at the requeſt of the Party appellate, may either by his 
Sentence in Writing, or by his interlocutory Decree, Pro- 
nounce. the Appeal to be deſerted, and remit the Cauſe 
back to the Judge, from whom it was ſo appealed,and diſmiſs 
the Party appellate with Charges Taxed, or to be Taxed. 
But if the ſaid Party appealing do appear, and give a 
Libel, or doth deſire a Term for that purpoſe, and that ic 
may be proceeded in the Cauſe of appeal, the Party ap- 
pellate may alledge that the Appeal is deſerted ; and if he 
takes upon him to prove this his Allegation, the proceed- 
ings are to be ſtaid as to the Cauſe of Appeal, until this 
allegation as to ſuch Deſertion, be either proved or not 
proved. And if it is proved that the Appeal is ſo deſer- 
ted, then the appealing Party, is to be condemned in 
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and 15 to be remitted to the Judge * from whom it is ap 
pealed. Burt if on the contrary, the Party appellate dot 
make defavit in the proof of ſuch defection, the Party ap 
pealing, may firſt obtain a Sentence, or an interlocutor 
Decree, that the appeal is deſerted, with a Condemnatio 
in Expences, and then he may give in his Libel, and pro 
cced in the principal Cauſe : Yer it is but requiſite that th 
Party appezling, ( in every act or thing done at thetime © 
the ſaid objeftion) to proteſt and aver his diligence, an 
that he is then ready and prepared to preſecute this his ap 
peal, if in caſe he wzre not hindred in the Proſecution of 1 
by ſuch obj:Ction made by the adverſe Party. 

14, In this caſe, ir muſt be alledged in all things an 
proceeded, like as is ſpoke afterward, in the following Sec 
As to the form of alledgirg a Deſertion, &c. for as w: 
#214 before after the Cauſe is concluded, no Impediment 
can be alledgedto hinder a deſertion of the Appeal, excep 
{uch as appear by the a&s or things done; therefore for th 
Party appellate, in order to prove that the Appeal 1s de 
ſerted, it is ſufficient that he ſhew the day on which th 
Sentence was pronounced, and the a&t of Court ( upo 
the aſſignment of a time to proſecute) from which wi 
appear eailly, that the Appeal is dcferted, in not being pre 
{:cuted within the Terminum hominis : As alſo this deſertio 
may be proved by the date of the Inhibition, or by the fir 
alt upon the granting thereof, if ic were with an abſolut! 
on. But if neither the Inhibition be returned, nor any a! 
be done touching the granting of the ſame, then the ſaida 
legation of deſertion is to be proved by Exhibiting the al 
of the Tadge, ( from whom it is appealed, ) upon the prc 
nouncing the definitive Sentence, Subſcribed with thie prope 
Hand-writing of the Regiſter of the ſ1id Jndge. And. 
this at be owned and conteſſed by the Prottor of the Part 
appealing, ( viz.) thatthe ſaid Copy, 18 a true Copy ( 
the 2s of the aforeſaid Inferiour Judge, or that it is Sut 

bed by the Hand of the Regiſter of the ſaid Juige, an 
'""'h agree with the Original, if by inſpecting the ſame, | 
oth appear to the Judge to whom it isappealed, that the 
(ct whole year elapſed, from the day of pronouncing th 
3- a Sentence, or rather from the time of interpoſing 
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Appeal, if it appears that there 1s any, then muſt he Pro- 
cced and decree in all things, as 15 mentioned in the number 


foregoing. But obſcrve that although the Party appellate, - 


do call the Party appealing as above, -to ſhew cauſe why this 
Appcal may not be declared for deſcrted, or forſaken, and 
if he knows for certain, that the Appeal is deſerted, yet 
may he omit this objeCtion and permit the Party appealing 
to give in his Libel, and procecd in the Cauſe until the pro- 
c-cdings of the Tudge from whom it 18 appealed be tranſmit- 
ted, and then he may alledge the dcſertion of the appeal. 
And ſometimes it is expedient for the Party appcllate, to 
defer his propaunding and obj-cting this deſertion of the ap- 
peal, until the Proceedings are tranſmitted : For if it 1s ap- 
pealed Extrajudicially betore a Notary Publick in Writing, 
ſo that neither the Appeal nor the Inhibition of the Judge 
(ſceing ir remains in the cuſtody of the ſaid Party appeal- 
' Ing) are inthe Regiſters cuſtody, it cannot appear, whe- 
ther the appeal is deſerted or not. Therefore when once 


| the Proceedings of the ſaid Judge from whom. t is appeal- 


ed, are inſpected, ic may eaſily appear. And if in this 
caſe the Party appellate doth alledge a deſertion, if any Im- 
pediments do intervene, fo that the Party appealing cannot 
Proſecnte this his appeal, the ſaid Impediments ought to be 
alledged, and made appear what they are, (as at number 
the eighth laſt before going ) in order to hinder the appeal 
from being deſerted, and like as the Party appellate may 
alledge the deſertion of tic appeal, for not being Proſecu- 


| ted within the Term of the Law, ſo alſo may he alledge the 


. Ceſertion of the appeal, for not being Proſecuted within 


- I ——_— — 
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the Terminum homin's, or the time aſſigned for that pur- 
poſe, by the Inferior Judge; in both which caſes alſo the 
Party appealing may alledge and urge thoſe Impediments, 
mentioned at the eighth number of this Sc. In order to 
hinder the appeal from being deſerted. 
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SEC I. 3+ 


t. Of anyInhibition with an Abſolution, in what orderGrant 
ed, 'and Executed, &Cc. 

2, The form of the Proftors Petition, { before the Judge t 
whom it is AppeaPd, ) in order to obtain this Inhibitzq, 
with the Abſolution, and the manner of drawing the At 
of Court thereupon, 

3. Of a ſimple Abſolution, or an Abſolution made abſolutely 
and not to a day. 

4+ 1n what caſe the Contumacy Fees are to be depoſited at th 
Atts of Court, before the Abſolution is granted. 

5- Of things attempted to be done by the Inferior Fudge, af 
ter the Inhibition. 


omm—__ the Judge from whom it is appealed, ir 
that Sentence which he Pronounceth againſt the Party 
who is caſt, or perhaps after the ſaid Sentence is pro 
nounced, doth Excommunicate the Party againſt whom ht 
gives Sentence ; as in Cauſes of Temerary Adminiſtration: 
of Defamation ( when it is ſued upon the Penalty inflictec 
in the Provincial Conſtitution, in a Cauſe of hindering 
or oppoſing a Laſt Will; and ſometimes afcer Sentence,as it 
Cauſes for not paying Tithes or Charges, or a Legacy ad- 
judged : Sometimes alſo the Judge doth Excommunicate 
a Party, for not obeying his Monitions, or Orders which 
precede the Sentences. And if in theſe caſes ic be appealed, 
then an Inhibition is to be Decreed by the Judge, to whom 
It is appealed, not only to Inhibit the Judge from whom, 
cc. and to Cite the Party appellate, ( as was ſpoke in the 
firſt Se&. of this Chapter, at the fifch number) but alſo 
in the ſaid Inhibition, is to be inſerted an Abſolution, from 
the aforeſaid Sentence of Excommunication , until ſome 
competent day, to be appointed at the Pleaſure of the ſaid 
Judge. And likewiſe in the ſaid Inhibition is to be inſerted, 
a Mandate to all ReCtors, &c. but the Literate Perſons 2rc 


to be omitted; ( though mentioned in the ordinary Inhibi 
tion, 
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tion, ) becauſe Excommunications or Abſolutions are not 
wont to be denounced by any but a Clergy Man. Yet this 
Inhibition in its Exord:um, ought to be directed in general 
to all and ſingular, &c. ſo that a literate Perſon, may Cite 
or [nhibit, but in the end of it, it ought to be directed to 


all ReQRors as above, to Publiſh the ſaid Excommunication 


or Abſolution, and to denounce the Party appealing to be 
abſolved until a certain day, &c. and in all things as in the 
ſecond part of this Book, where it is ſpoke of the manner 
of denouncing Excommunications. And obſerve that the 
Party who obtains this Inhibition aforeſaid, ought to take 
care that the aCt be drawn, upon the granting of the ſame; 


| andthe ſaid Party ought to appeal before the Judge ad quem, 


or at. leaſt he ovght to alledge in Writing, that it is appeal- 
ed in due time and place. 

2. Now the Proctor of the Party appealing , and de- 
firing this Inhibition and Abſolution, muſt appear in this 
form. I. N. do Exhibit my Proxy in Writing for M. and 


| do make my part for the ſame, 1 Appeal and deſire A- 
' Poſtles, I Complain, Proteſt and do all things, as are con- 


tained in the preſent Protocol cf Appeal. ( And then let 
him Exhibit this Protocol of Appeal, before the Judge to 
whom he thus appeals, and leave the ſame at the Act of 
Court) Or thus (if he have appealed within ten ds 
before a Notary Publick,) <1 alledge, that it was appeal- 
*ed by me in due time and place, as well from a pretend- 
*cd definitive Sentence, or from certain Grievances im- 


| ©poſed by ſuch a Judge, as alſo from a certain Sentence of 
| *Excommunication, inflicted upon my Client ; and there- 
| © fore I deſire that the Judge, from whom I thus appea], 


* the Writer of his Acts, andO. the Party appellate, in ſpe- 
* cial, and all manner of Perſons elſe whatſoever in general, 
* may be inhibiced, leſt ( whilſt this Appeal or Complaint 
* doth depend undetermined ) they or any of them, ſhould 
* attempt todo any thing in prejudice of this Appeal, ſo as 
* that my,Client ſhould not have free liberty to Proſecute 
* the fame; and zlſo Ideſire that the ſaid O. the Party ap- 
* pellate, may be cited to appear on ſuch a day, to anſwer 
* 14. my Client in this his Cauſe of Complaint and Appeal. 
Then upon all theſe things, an AR is to be drawn by the 

Regiſter 


) 
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Regiſter. and the Judge decrees the Inhibition and Cit: 
tion, as is dclired ; and then the Proctor Swears in th 
name and behalf of his Clicnc, that he wiil obey the Lay 
and ſtand tothe Mandaces of the Church. They the Judy 
is wont to abſolve the Party to a day, and Decree 'Lette; 
Teſtimonizl, upon this his AbioJution , without payin 
Charges unleſs it be Decreed by the Judge from whom j 
is appealed, for the taking his Body, before the Appec: 
were intcrpoled. 

3. Wheaſoever it is appealed, from Sentence of an Ex 
communication, FPronouiced in the definitive Sciitence c 
the Judge from whom 1t 1s appealed, or before or afte 
his Sentence, though at the time of graniivg the Inhijbi 
tion, the Abſolution be made to a day ; yet by the ſtile c 
all the Courts of the moſt Reverend che Arch-biſhop 
( time out of mind) it hath been uſed, that fo ſoon as th: 
Party appealing gives in his Libcl, he is to be abfolve 
from the ſaid Sentence of {xcommunication abſolucely 
And though ir is ofcen alledge!; that this ſimple Abſolutio 
ought not to be made, otherwile than from one day toan 
other, ( viz.) until the end of the Suit, that if by th 
Sentence of the Judge, ro whom irt js appealed, it ſhoul, 

* He expenſ. he Pronounced, that the Party hath unjuſtly appealed 

[<p anr the ſaid Party ſhould continue in that State or Sentenc 

parte buys Of Excommunication , already inflicted by the Judge 

fibri, part, 2.c, from whom it is appealed, wliich otherways could not b; 

3. See. 3.n.3.jt hewere ſimply abſolved ; y-t hath it been often adjudg 

E& altb!. Haud eq, for this Stile or Cuſtom, ( v:iz,) that the Libel beivy 


wer ar bh given, the Party appealing is to be abſolved abſolute 


Tis, harum ex- 1)» . 
penſarum mem. &. If any do not appcal from the Sentence of Excom 
4 Larfr. au- munication, before he hath ſtood forty days ( from thi 
cn ra ne time of denouncing tlie ſame ) Excommunicate , and i 
= a7 ng ſignified, in order to the taking his Body : In this cafe th 
ettam. ab 4}. Party deſiring the Abſolntion, is not to be abſolved unti 
ciat. de exp. he firſt depoſite into the hands of the Regiſter, ſuch Con: 
fil. 192. (quam tumacy Fees as are to be Taxed by the Judge *. Ant 
wp na po what theſe Expences are Mr. Clarke ſays you muſt reac 
152 ) ſit am. Titule ( Que expenſe dicuntur expenſe Contumacie ) anc 
r.2 - aditur, there you may be fully informed ; | irs likely you may : 
} 


'y, | PART. V: 


adg- | 
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Feeleſuaſtreal Coerts, 


| if you can find It, but 1 am ſure I find not ſach a Title, 
' inall his Book; therefore I refer you to Lanfranc, -:tciar 

and others. ] Yet becauſe ir doth not appear co the Judge, 

what Charges were made by the adverſe Party, until the 
 faid Party appear, therefore the Proctor who cdefireth the 
| Abſolution, ought to give Bond, or to Swear, that ( over 
and above the ſum depoſited at the At of Court, ) he will 
pay all manner of Charges, which ſhall afcerward be Tax- 
ed by the Judge ; in which Caſe, the adverſe Parcy may 
| Inform himſelf cf other Charges, beſides the ſum T axcd : 

and alſo ic ought to appear to the Judge, whether or no 
' there were Letters of Significavir, in order to apprehend 
the ſaid Party appealing ; which if ſo, they ougic to be 

alledged, and Letters of S:gnificavit ought to be made to 


: | the King in order to releaieche ſaid Excommunicate Per- 


ſon, &c. : | 

5. If (after the Inhibition is Executed upon the Judge, 
or afcer 1t is appealed from his Sentence in the Acts of 
Court, or whilſt the Term which is given to Proſ.cute 
doth depend, or whilſt the Term which is allowed by: the 
Law for chat purpoſe doth depend, ( viz.) ten days, or 
| the time allowed by the Statutes of this Kingdom, (Scil.) 
ifccen days) the Judge from whom it is appealed doth 
| laterpoſe any Decree, which is prejudicial to the Party 


| | appealing in any reſpeR; to'wir, if he doth Excommuni- 


cate him, or doth make any manner of Aſſignment, any 
way prejadicial to the aforeſaid Party appealipg ; or if the 
| Party who obtaineth Scntence, ( after the appeal js inter- 
| Poſed from the ſaid Sentence in his Preſence, and after he 
Is ſenſible, that both he and the Judge are Inhibiced, or 
whilſt the time for Proſecuting this appeal, is in depen- 
dence as above) doth attempt any thing, in prejudice of 
this appeal : Then the Proctor appealing, ought to alledge 
before the Judge ( to whom he appeals ) that he did ap- 
peal in due time and place, from the definitive Sentence 
Pronounced by the Inoieg Judge in ſuch a Cauſe, and 
betwixt ſuch Perſons, or from certain Grievances, &c. 
and alſo that the faid Inferior Judge, from whom it is ap- 
pealed,, and the Party appellate, were Inhibited in due 
time and place, by vertue of an Inhibition, taken from 


jt ! this 


» 
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Regiſter. and the Judge decrees the Inhibition and Cit: 
tion, as is delired ; and then the Proctor Swears in th 
name and behalf of his Clicnc, that he will obey the Lay 
and ſtand tothe Mandaces of the Church. They the Judy 
is wont to abſolve the Party to a day, and Decrce 'Lette 
Teſtimonisl, upon this his AbioJution , without payir 
Charges unleſs it be Decreed by the Judge from whom | 
is appealed, for the taking his Body, before the Appe: 
were intcrpoled. 

3. Wheaſoever It is appealed, from Sentence of an Fx 
communication, Pronouiced in the definitive Scntence c 
the Judge from whom it is appealed, or before or afte 
his Sentence, though at the time of graniivg the Inhib 
tion, the Abſolution be made to a day ; yet by the ſtile c 
all the Courts of the moſt Reverend the Arch-biſhop 
( time ovt of mind) ic hath been uſed, that fo ſoon as th 
Party appealing gives in his Libcl, he is to be abfolve; 
from the ſaid Sentence of {:xcommunication abſolutely 
And though ir is ofcen alledged; that this ſimple Abſolutio 
ought not to be made, otherwile than from one day to an 
other, ( viz.) until the end of the Suit, that if by th 
Sentence of the Judge, to whom it is appealed, it ſhoul, 

* He expenſ. he Pronounced, that the Party hath unjuſtly appealed 

ag hy Sena the ſaid Party ſhould continue in that State or Sentenc 

parte bujs Of Excommunication , already wflicted by the Judge 

Hibri, part. 2.c, from whom it is appealed, which otherways could not b 

3.See.3.n.3.it hewere ſimply abſolved ; y-t hath ir been often adjudg 

& alibi. Haud £4, for this Stile or Cuſtom, ( viz.) that the Libel bein! 


emma arte given, the Party appealing is to be abſolved abſolute 


Tis, harum ex- 1» þ 
penſarum mem. 4+. If any do not appcal from the Sentence of Excom 
4 Larfr. au- municaijon, before he hath ſtood forty days ( from thi 
IS time of denouncing the ſame ) Excommunicate, and i 
w- 7 wing ſignified, in order to the taking his Body : In this caſe th 
ettam. ab 4}. Party deſiring the Abſolntion, is not to be abſolved unti 
ciat. de exp, he firſt depoſite into the hands of the Regiſter, ſuch Con 
fol. 192+ (quam tymacy Fees as are to be Taxed by the Judge *. An 
15a ph what theſe Expences are Mr. Clarke ſays you muſt reac 
153 ) (it am. Titule ( Que expenſe dicuntur expenſe Contumacie ) and 
72 - adicur, there you may be fully informed ; [ics likely you may ſo 
EY 


: | the ſaid Party appealing z which if ſo, they 


I eo 
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| if you can find it, but 1 am ſure 1 find not ſuch a Title, 
in all his Book ; therefore 1 refer you to Lanfrancs £:bciat 
2nd others. ] Yet becauſe it doth not appear £0 the Judge, 
what Charges were made by the adverl2 Party, until the 
'Gid Party appear, therefore rhe Proctor who ceſireth the 
Abſolution, ought to give Bond, or to Swear, that ( over 
2nd above the ſum depolited at the ACt of Court, ) be will 
ay all manner of Charges, which ſhall afcerward be Taz- 
ed by the Judge ; in which Caſe, the adverſe Party may 
' inform himſelf of other Charges, beſides the ſum Taxcd: 


— 


f | and alſo ic ought to appear to the Judge, whether or no 


there were Letters of Significavit, in order to apprehend 
ought to be 


alledged, and Letters of S:gnificavit ought to be made to 


e of | 
ha | "- King in order £0 releatethe ſaid Excommunicate Per- 
the | 10h, &C. : | 
wed | $+ If ( after the Inhibition is Executed upon tlie Judge, 
ely: | af:er it is appealed from his Sentence in the Acts of 
tion | Court» or whilſt the Term Which 1s given to Proſc.cute 
)an- | doth depend, or whilſt the Term which 1s allowed by- the 
the | Law for chat purpoſe doth depend, ( viz.) ten days, or 
ould | £he time allowed by the Statutes of this Kingdom, (Sczl,) 
Jed, | ſifccen days) the Judge from whom It is appealed doth 
rence || INterpoſe any Decree, which is prejudicial to the Party 
dee, | appealing in any reſpect; to' wir, if he doth Excommunti- 
\t he | cate him, or doth make any manner of Aſſignment, any 
jadg- | Way prejudicial to the aforeſaid Party appealing ; or if the 
deing | Party who obtaineth Sentence, ( after the appeal is inter- 
Jure- | poſed from the ſaid Sentence in his Preſence, and alter he 
Is ſenſible, chat borh he and the Judge are Inhibiced, or 
com- | WRILſt the time for Proſecuting this appeal, is in depen- 
rhe dence as above ) doth attempt any thing, in prejudice of 
nd is | *1s appeal: Then the Profor appealing, ought to alledge 
the | Defore the Judge ( to whom he appeals) that he did ap- 
i until | P*al in due time and place, from the definitive Sentence 
Con- | Pronounced by the —_— Judge in ſech a Cauſe, and 
And betwixt ſuch Perſons, or from certain Grievances, &c. 
- read and alſo that the ſaid Inferior Judge, from whom it is ap- 
) and _—_ and the Party appellate, were Inhibited in duc 
ay ſo, time and place, by vertue of an Inhibition, taken _ 
jt | this 


. 


| 


—_— OUS A DS oe ro III _——— 
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this Court, as may appear fully, by the Certiticate ma 
thereupon, and remaining in the cuſtody of the Regiſte 
And that notwithſtanding this Inhibition, the ſaid Jud 
from whom it is Appcaled, hath proceeded in the 
Cauſe, attempting againſt the ſaid Inhibition : And here 
muſt expreſs particularly what thoſe things are, which 
ſo attempted by the Judge and the Party : And then 
muſt deſire, that theſe things ſo atrempted, may be ; 
voked in the firſt place. Then (if theſe things ſo alled 
ed, are not denied by the Party Appellate) the Judge 
+ Lanf. de 4p, WROm It 1s Appcaled, + ought to revoke the ſaid things 
n. 76. plwes attempted to be done by the Inferior Judge, &c. as afor 
panuntur caſis, ſaid ; for this Allegation, touching the Revocation of t 
Re  . things attempted, &c. is wont to be made, 1n the preſer 
ter ayer” of the Proctor of the Party Appellate. But it the m 
fant ſeunon poſe ters ſo alledged are denied, then they ought to be prov 
fint revecari. by the ACts of the Court of the Judge, from whom it 
Que ſunt obſer- g ynealed, and the Certificate of the Inhibition: Or e| 


varu digne by Witneſſes, if the things ſo attempted to be done, we 


Pn cmpecd one of Cour, by th Pry Appilte and 


novari. n. 3. they are to be revoked as above and the Party ſo den 
RT ing them, is to be condemned in —_— which the P; 
ot, trait. de ino | 1 I 

a ty Appealing is put to, in the proving the lame. The Þ: 
corp dird - a realiag, may alſo call the Judge from whom he A 
novat. þ. I. in OY AP} 4, 
Pref. 'n. 20. peals, to anſwer in a Cauſe of Contempt, and may obj 
Gail.x. 0. 147. the Premilles, and if the things attempted (as befor 
n. 1. 0.148-are made appear, the Judge to whom It is thus Appeale 
Tuſch. tit. 4- ought not only 1n the firſt place, to reyoke all and tingul 


ants Jars the matters and things, fo attempted; bur alſo (if ic 

Cameral. tit. rgqueſted,) he ought to condemn the {aid Judge fo a 
35+ "20, 21, tempting, and the Party Appellate, in ſuch Charges 

_ are made, and alſo puniſh them at his pleaſure. And 0 

ſerve that- if the Party Appealing, will proceed in this bu 

neſs, about the attempts, he is not compelled ro Proſecu 

or proceed in his Cauſe of Appcal, until the attempts | 

&Erſt diſcuſſed, and retracted ; at leaſt that ought to be fi 

requeſted, leſt he ſeem to recede from them: Yet t 

ſaid Party Appealing, ought to take care, that his APP 

be not deferr'd, whilſt he is proſecuting his Cauſe of a 

| cempt 


l — , " n.4 _ w _ 


| 
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made | -— 


iſter:| tempts 3 which inconvenience, he may ealily remedy, ha» 
Judge | ving liberty to proceed in both together. 


{aid 
re he 
11 are SRECE 4 
en he 
"4 He 1. The Form of the Party Appellate his Appearing, and de- 
ge A ſiring a Libel, &c. _ | 
ws fol 2 The manner of diſmiſſing theParty Appellate with Charges,jif 
> ah the Party Appealing being cited ro Proſecute, doth not appear. 
pf the] 3: The manner of Alledging that the Appeal is deſerted, 
ſence} 4+ The manner of deſer ting the Appeal, if it be not Proſecuted 
mar. and Certified, within the Term or Terms, aſſigned by the 
roved Inferior Fudge, for that purpoſe. And what Cauſes may 
| IT js be objefted to hinder ſuch deſertzon. 
c elſe 5. The manner of deſerting the Appeal, if it be not ended 
were within the firſt Tear, and the Petition thereupon. 
| then 6. The manner of viving a Libel in theſe Cauſes, and de« 
deny- firing a monition to Tranſmit rhe Proceedings aid 4 
e Par. Term Probatory. 
e Par- 
_ He Party Appellate being to appear, his Proftor ap=- 
f 5 pears before the Judge, to whom it is Appealed, on 
ele, £biS manner, * 1. M4. under Proteſtation of not conſenting 
oul He © to the Judge of this Court, as a Competent Judge on my 
= jg © Clients behalf, nor Proroguing his Juriſdiction upon any | 
bs at © account, further then by Law I am bound, (and this my 
es as | © Proteſtation being ſafe and accounted as repeated in all 
1 oh. | © Afts or Things, done and to be done) [ Exhihit my Proxy 
bu. | © in Writing, orat the Ads of Court (if he be conſtituted 
cure © fo) for NN. the Adverſe Party, and | make my part for the 
ts be | ©ſame; and Ideſire a Libel, or elſe that my Client may be 
» 6rſt | © diſmiſſed, and theCauſe remitted to the Judge from whom 
rt the| tis Appealed, together with Charges. And then the Par- 
ppeal | Ty Appealing, mult either give in a Libel, or elſe he mult 
of at- | deſire time until the next Court-Day, in which to give his 
npts; | Libel : And obſerve that the aforeſaid Proteſtation is very 


— 


requiſite, leſt the Party Appellate, ſhould ſeem to conſent 


| to the Judge, to whom it is Appealed. 
®, 


| 


,” 


2. If 
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2. If in caſe the Proctor Appealing, hath been Lawful- 


ly cited to Proſecute his Appeal, the Proftor of the Party 
Appellate, muſt draw a Certificate upon the Citation, 
which was taken out to that effte&, (according to the uſual 
form of Certifying them) and upon the Day mentioned in 
the Citation, for his appearance, the ſaid Proctor of the 
Party Appellate, muſt (under the aforeſaid Proteſtations) 
Exhibit the ſaid Original Mandate, with the Certificate 
thereupon, and he muſt accuſe tie Contumacy of A. the 
Party pretending an Appeal, being cited to appear on this 
Day, in this Place, in order to Proſecute his Appeal under 
Penalty of final diſmiſſion, and remiſlion of the ſame, to 
the Judge from whom it is Appealed, and of diſmiſſion of 
the Party Appellate, and alſo under Penalty of condemning 
him, the ſaid Party Appealing in Charges made and to be 
made on the part of the ſaid Party Appellate z then the 
Judge cauſeth the ſaid Party Appealing ſo cited as aforeſaid, 
ro be called (by the Crier of the Court, that is, the Ap- 
paritor, or Beedle, or in his abſence any other) three times 
publickly z and if he appear not, then the Judge at the 
Petition of the Proctor Appellate aforeſaid, doth Pro- 
nounce the ſaid Party Appealing to be Contumacious, and 
in Penalty of ſuch his Contempt, he doth diſmiſs the Party 
Appcliate with Charges, and doth remit the Cauſe back 
to the Judge, from whom it was Appealed, and doth licence 
him, toproceed in the principal Cauſe, begun before him, 
notwithitanding the Inhibition, which was taken out by his 
Authority. And then the Judge, at the Petition of the 
Party Appellate muit Tax the aforeſaid Charges, to the 
ſam of Thirty Three Shillings, Four Pence, and Decree a 
Monition for the payment of theſe Charges, &c. and ob- 
ſerve, that in this Caſe, (viz.) for the not Proſecuting 
this Appeal, and by the Style of all the Courts of the Arch- 
biſhop, it hath been uſed (time out of mind) that no 
Schedule of Charges is offered, nor any Oath Adminiſtred, 
upon the Taxation of theſe Charpes, as in other Taxations 
of the Charges of Sute; but guzre, how far this Cuſtom 


of the Court, is available againſt the Laws, who fay, 
that a Taxation of Charges, without an Oath is void : | 


hovgh Mr, Clarke faith, he never ſaw the Caſe contro- 


verted, ' 


| 


/ 


: 
po 
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verted, that is, as to the omillion of the Oath, upon the 
Taxation of theſe Charges, which are thus ſaid to be due, 
by the Style of the Court. 
3. The Proctor or the Party Appellate, being to alledge 
that the Appeal is deſerted, mult fay on this manner ; © I 
« do alledge that the pretended Appeal, interpoſed on the 
© part of N. in this Cauſe, is deſerted, referring me to the 
© Acts of this Court, and to the Laws: Wherefore I deſire, 
© that firſt, and before all things, this Appeal may be Pro- 
© nounced for deſerted, and that the Cauſe may be remitted 
© tothe Judge from whence it was Appealed, together with 
© the Charges. Then the other Party denicth theſe things, 
(fo alledged by 24.) to be true, and doth proteſt as to 
the nullity of them, and deFres that Sentence may be 
given in the Cauſe. Then tlie Judge aſligneth to hear his 
pleaſure upon this deſertion, again? the next Court Day, 
and may likewiſe aſſizn to heat his Sentence then too, if it 
be deſired of him, and if the Cauſe be not deſerted : And 
may ſo often aſſign to hear his pleaſure thereupon, until 
he be informed as to the Acts of Conrt, and the Law: 
And if the Appeal is deſerted, then muſt he Pronounce ſo, 
either with the Living Voice, at the Acts of Court (which 
is called an Interlocutory Decree) or by his definitive Sen- 
tence: If it be by the Interlocutory Decree, then the 
Judge faith thus, © We Pronounce theAppeal interpoſed by 
*N, to be deſerted, and we remit the Cauſe to the Judge, 
© from whom it was Appealed, together with Charges, and 
© we condemn the ſaid Party Appealing, in thoſe Charges. 
And then a Schedule of Charges being offered, the Judge 
muſt Tax theſe Charges, and Decree a Monition, as was 
ſaid, when the Sentence is to be put in Execution. 
4. Now although by the Law, a Year be given, in 
which to Proſecute, and Determine an Appeal (which is 
called the Primum Fatale) yet the Judge from whom it 1s 
Appealed, may abbreviate this Year, Þ as to the Profecuti- F De verb. ſig. 
on thereof; and fo ſoon as 1t doth appear to him, that an © — _ 
Appeal 1s interpoſed from his Sentence, he may appoint = "OED 
the Party Appealing, a time to Proſecure the ſame, if the 0-4o.Cam. p.2. 
Adverſary requeſt it : And like as the Appeal is deſerted, if !it- 30. Mynſ. 
the Party Appealing doth not Profſecute ir, withia the Term wk fas _ 
O's all-wed * © 
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allowed by the Law, for that purpoſe, ſo likewiſe, if he 
doth Proſecute the ſame within the Term appointed by the 
Judge for that purpoſe, it may alſo be ſaid to be deſerted, 
There may be many Cauſes or Impediments urged, in or- 
der to hinder this deſertion, and get the time or the Fatale 
Furis & hominis Prorogued : Of which Cauſes was ſpoke 
at large, in the ſecond Paragraph of this Chapter, at the 
Eighth Number. 
5. Seeing the Laws do ſay, that an Appeal ought to be 
* In the Courts determined within the Primum Fatale, that is, the firſt Year, 
of = 10:4 or otherways the ſame to be deſerted. Therefore let the 
irt-viſ 9 Proctor Appealing take care, (though he have Appealed 


T0 e, [ii Caur , R 

Br be” pry in due time and place, and hath cauſed the Party Appellate, 
lave the ſame to be cited to anſwer in a Cauſe of Appeal, and hath got _ 
0rder 41d Me" the Proceedings, of the Judge from whom he Appeals, 


hod inthe tro- : K 
= FiO E * 5. tranſmitted) that he inſiſt, to have the Cauſe concluded, 


nary Cauſes and to that end, that he often do call upon the Judge to 
have, from the Pronounce his Sentence thereupon, or elſe let him however 
; 7x rh han proteſt his Diligence in that behalf, which if he doth not, 
toe. ors We Party Appellate may alledge that the Appeal is deſert- 
Cholmondſiey &d,- and the Judge ought to Pronounce upon that firſt Ar- 
his Appeal,c. ticle of deſertion. ; 

_ _ 6. After both the Party Appealing and the Party Appel- 
the ſaid 4p. late do appear by their ProQors, before the, Judge to 
peals were - whom it is Appealed, the Party Appealing muſt (in their 
ſtamentary,i.c. uſyal and ordinary form of Words) give in his Libel, and 
ſors Pie Cm _ 8 may be — a ymaproy bv ar _ 
Cauſes in the And in all things, it muſt be Decreed by the Judge, and Re- 
+» rigs queſted by the Party, as above, where the Libel is given 
may appear ty into Conrt, in the firſt Inſtance, * this only being excepted, 
w_— "te - — that before the aſſignment of the Term Probatory, the 
peal, and one Party Appealing may deſire that a Monition may be De- 
Beeſley againſi creed againkt the Judge, from whom it is Appealed, and 
CG the Writer of his Acts, ro cauſe them to tranſmir before the 
1199-1. 2 of ue Judge (to whom it is Appealed,) againſt ſuch a Day, the 
enſ2.1661.Sure Whole Proceedings, and all Things whatſoever ated and 
xconteſt;4,ce done ( before the ſaid Judge from whom, Gc.) in the 
iayfrance © Cauſez which the Judge Decrees, appointing a certain 
quoniame% 1” Day for tranſmitting the ſaid Proceedings. Then the Party 
terloc. © L-\ IC q th. ! 

pele 7, 38, Appealing (or if he doth not, the Party Appellate) = 

as 


 M em - — - - —— - - 4 . — m 
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ask a Competent Term to be aſſigned to prove the ſaid Li- 

bel ; to which purpoſe, the Judge appoints the Court Day, 

following the ſame Day, which was appointed for tranſ- 

mitting the Proceedings. And here it 1s to be obſerved, 

that every Cauſe of Appeal retains the nature of the prin- 

cipal Cauſe, as it was Inſtituted before the Inferior Judge, 

and ought to be proceeded in the ſame method, as well in 

the Conteſtation of Sute, as in the Concluſion of the Cauſe, 

(viz.) Summarily in Summary Cauſes, and Plenarily in 

Plenary Cauſes : Though this faileth in Cauſes of Ap- 

peal, before the King's Delegates, * for by the King's * Lazf. c. que- 
Commiſſion, the Cauſe is ſo Delegated, that they may 7/7712-/er 
proceed Summarily in it, And theſe Judges were wont to 268 

proceed ſo always, though the Original Cauſes were per= 

haps Plenary. 


SES $$: 


1. The manner of Exhibiting the Proceedings of the Juage, 

from whom it is Appealed, before the Fudge to whom. zt 
is Appealed: And Taxing the Charge of tranſmiſſion. 

2, The manner of Compounding with the Regiſter of the 
yu_ to whom it is Appealed, for inſpefting the Pro- 
Ceealng s. | 

3. The order in producing Proofs in theſe Cauſes of Aps 

cal, 

4 The manner of Exhibiting the Inſtrument | of Appeal read + Species 1:- 
before the Judge ad quem 3n preſence of the Proftor of — | 
the Party Appellate. CO por 

5- The manner of Exhibiting an extrajudicial Inſlrument, q, y, 2, 
or one made out of Court. 

6. What Solemnities are required, that a publick Inſtrument 
be made Authentick, 

7. Who ought to keep the Appeal after it is read, 

8. In what caſe an Inſtrument makes no Proof, unleſs the 

contents of it be proved, 


O 3 | The 
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* Panorm. 4bb. 
in Confil,vol.1. 
CONe2.Scd Item 
en 4 pramit- 
fo. 


He Proceedings of the Judge, from whom ic is Ap- 
pealed zre to be Exbibited before the Cauſe is con- 
cludcd, ( viz ) ſome of the Proftors of the Court (if 
the Regilter of the Judge from whom it is Appealed, be 
not pre/ent) who is not a ProQtor in that Cauſe in which 
the Proceedings are to be Exhibited, muſt (in a form of 
Words) on the behalt of the ſaid Judge from whom, &c. 
and of the Writer of his Ads preſent theſe Proceedings. - 
Thea the ProQtor of the Party Appellate, or perhaps ſome 
other ProCor, who is particularly in!cocted by the Re- 
giſter, is wont to take care, that the judge do Tax theſe 
Procecdivgs (that is) that he write at the end of them, 
what ſum the Party, at whoſe Inſtance the Proceedings 
were tranſmitted onght to pay to the Regiſter of the 
Judge, from whom it is Appealed, for the tranſmitting or 
writing the Proceedings, thus tranſmitted: And then he 
muſt delire a Monition may be Decreed againſt the Party 
Appealing, for the paymeat of the ſum Taxed, upon ſome 
certain Day to be appointed by the ſaid Judge, ſo Taxing 
the ſame. 

2. Secing an Appeal from Grievances, * ought regular- 
ly to be proved or juſtified, by the Proceedings themſelves, 
and the Ads of the Judge, from whom it is Appealed ; 
and although ſome Matter, or Allegation were given (in 
a Cauſe of Appeal from a definitive Sentence) before the 
Judge to whom it is Appealed, by the Party Appealing, 
and the Party Appellate, and it 15 not known either to the 
Partics in conteſt, or the Judge, which was firſt given in, 
and whether or no, Witneſſes were produced and examined 
vpon iuch Matter, and their Sayings and Depoſitions pub- 
liſhed, unleſs by inſpefling the Proceedings of the Judge 
from whom it is Appealed : And ſeeing alſo if the whole. 
Procecdings, are not truly and fully tranſmitted, or if they 
arc vitiated or corrupt inany thing, (as it ſometimes falls 
out) then this cannot appear, unleſs the Proceedings of 
the Judge from whom, Lc. be inſpeted : And becauſe al- 
10 informations in matter of Fatt, (that is, as to the man- 
ner of proceeding, and the things alledged, propounded, 
and proved, in the firſt Inſtance) cannot be given 4 

| | £96 
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the Advocates of the Judge ro whom it 1s appealed, that 
ſo Sentence may be pronounced in the Cauſe, unleſs the Pro- 
ceedings of the Judge from whom, &c. be inſpected ; leſt 
therefore the Parties, either Appealing, .or Appellate, 
ſhould (to their great Charge) be compelled to get theſe 
Proceedings Writ ont, or Exemplified, and leſt the Pro- 
ceedings ſhould be ſtopped (in prejudice of the Parties 
in Sute) 2ntil the ſame be ſo Writ or Exemplified : There- 
fore to avoid theſe Charges, and the ſaid Delays, the Par- 
ties are wont to compound with the Regiſter of the Judge, 
to whom it is Appealed, for an inſpection into theſe Ori- 
ginal tranſmiſſions, on this manner (wiz. the Party Ap- 
pealing (ſeeing theProceedings were tranſmitted up to this 
Superior Judge, at his Charge) is wont and ought to pay 
for the inſpeCtion, into theſe Proceedings, a fourth part of 
the ſum Taxed (as is aforeſaid) for the tranſmitting the 
ſame : But the Party Appellate, becauſe he paid nothing 
for the tranſmitting the Proceedings, is wont to pay a third 
part of the ſaid ſum Taxed, And leſt the Party Appeal- 
ing, (having taken care perhaps to get the Proceedings 
aforeſaid, to be delivered to him) ſhould detain the ſame, 
ſo long in his cuſtody, ſo that the Party Appellate can 
ſcarce get opportunity to view the ſame; and ſo contrari- 
ly the Party Appellate, ſhould get them into his Hands to 
peruſe, and doth-keep them ſo long, that the Party Ap- 
pealing has not an opportunity to peruſe them : Therefore 
the Proctors of the Parties ſo peruſing theſe tranſmiſſions, 
are wont to lay in a Bond ro the Regiſter, (or a Pawn, or 
ſome Teſtimonial under their Hand, (viz ) a Subſcription 
nnder their Hand, in a certain Book kept by the Regiſter 
for this purpoſe) .that upon ſuch a Day, ſuch a Proceed- 


ing was delivered to him, and that, he will reſtore the. 


faid Proceeding, when it is required of him: And if ct- 
ther of the Parties (being requeſted fo to do) doth de- 
ny to deliver the ſame, the Judge is wont to deny Au- 
dience in the Cauſe, until it be done : And if he is Con- 
tumacious, and refuſerh peremptorily to do it, he ought 
to be Excommunicate for this his Contempt. Or if the 
Proceedings are detained by any other Proctor, then the 
Judge is wont to ſuſpend _ from Executing his Otihce 

4. , as 
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He Proceedings of the Judge, from whom ic is Ap- 
pealed zre to be Exbibited before the Cauſe is con- 
cludcd, ( viz ) ſome of the Protors of the Court (if 
the Regilter of the Judge from whom it is Appealed, be 
not pre;ent) who is not a Proctor in that Cauſe in which 
the Proceedings are to be Exhibited, muſt (in a form of 
Words) on the behalt of the faid Judge from whom, &c, 
and of the Writer of his Aqs preſent theſe Proceedings. 
Thea the Protor of the Party Appellate, or perhaps ſome 
other Proctor, who is particularly inſcoted by the Re- 
giſter, is wont to take care, that the judge do Tax theſe 
Procecdings (that is) that he write at the end of them, 
what ſum the Party, at whoſe Inſtance the Proceedings 
were tranſmitted ought to pay to the Regiſter of the 
Judge, from whom it is Appealed, for the tranſmitting or 
writing the Proceedings, thus tranſmitted: And then he 
muſt delire a Monition may be Decreed againſt the Party 
Appealing, for the payment of the ſum Taxed, upon ſome 
certain Day to be appointed by the ſaid Judge, ſo Taxing 
the ſame. 
* Panorm. abb. 2+ Seeing an Appeal from Grievances, * ought regular- 
in Cor ful,v0l.1.1y to be proved or juſtified, by the Proceedings themſelves, 
CO IN and the Ads of the Judge, from whom it is Appealed ; 
tn. "and although ſome Matter, or Allegation were given (in 
a Cauſe of Appeal from a definitive Sentence) before the 
Judge to whom it is Appealed, by the Party Appealing, 
and the Party Appellate, and it 15 not known either to the 
Partics in conteſt, or the Judge, which was firſt given in, 
and whether or no, Witneſſes were produced and examined 
vpon {uch Matter, and their Sayings and Depoſittons pub- 
lithed, unlefs by inſpeQing the Proceedings of the Judge 
from whom it is Appealed : 'And ſeeing alſo if the whole. 
Proceedings, are not. truly and fully tranſmitted, or if they 
arc vitiated or corrupt in any thing, (as it ſometimes falls 
out) then this cannot appear, unleſs the Proceedings of 
the Judge from whom, Lc. be inſpeted : And becauſe al- 
10 informations in matter of Fact, (that is, as to the man- 
ner of procecding, and thethings alledged, propounded, 
and proved, in the firſt Inſtance) cannot be given py 
| ts BR 
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| the Advocates of the Judge to whom it 1s appealed, that 
ſoSentence may be pronounced in the Cauſe, unleſs the Pro- 
ceedings of the Judge from whom, ©c. be inſpected ; leſt 
therefore the Parties, either Appealing, or Appellate, 
ſhould (to their great Charge) be compelled to get theſe 
| Proceedings Writ ont, or Exemplified, and leſt the Pro- 
ceedings ſhould be ſtopped (in prejudice of the Parties 

| In Sute) antil the ſame be ſo Writ or Exemplified : There- -. 
fore to avoid theſe Charges, and the ſaid Delays, the Par- 
ties are wont to compound with the Regiſter of the Judge, 
to whom it is Appealed, for an inſpection into theſe Ori- 
ginal tranſmiſſions, on this manner (viz. the Party Ap- 
pealing (ſeeing theProceedings were tranſmitted up to this 
Superior Judge, at his Charge) is wont and ought to pay 
for the inſpection, into theſe Proceedings, a fourth part of 
the ſum Taxed (as is aforeſaid) for the tranſmitting the 
ſame : But the Party Appellate, becauſe he paid nothing 
for the tranſmitting the Proceedings, is wont to pay a third 
part of the ſaid ſam Taxed, And leſt the Party Appeal- 
ing, (having taken care perhaps to get the Proceedings 
aforeſaid, to be delivered to him) ſhould detain the ſame, 
ſo long in his cuſtody, fo that the Party Appellate can 
ſcarce get opportunity to view the ſame; and fo contrari- 
ly the Party Appellate, ſhould get them into his Hands to 
peruſe, and doth keep them ſo long, that the Party Ap- 
pealing has not an opportunity to peruſe them : Therefore 
the Proors of the Parties fo peruſing theſe tranſmiſſions, 
are wont to lay in a Bond ro the Regiſter, (or a Pawn, or 
ſome Teſtimonial under their Hand, (viz ) a Subſcription 
nnder their Hand, in a certain Book kept by the Regiſter 
for this purpoſe) .that upon ſuch a Day, ſach a Proceed- 
ing was delivered to him, and that. he will reſtore the 
faid Proceeding, when it is required of him: And if et- 
ther of the Parties (being requeſted fo to do) doth de- 
| Ny to deliver the ſame, the Judge is wont to deny Au- 
| _dience in the Cauſe, until it be done : And if he is Con- 
|  tumacious, and refuſerh peremptorily to do it, he ought 
to be Excommunicate for this his Contempt. Or if the 
Proceedings are detained by any other Proctor, then the 
Judge is wont to ſuſpend _ from Executing kis Othce 
4. as 
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as Proftor, in any Cauſe whatſoever, until he bring in 
theſe Proceedings. 

3. In a Cauſe of Appeal from a definitive Sentence, it is 
Lawful both for the Party Appealing, and the Party Ap- 
pellate, to alledge things not alledged before the Judge, 
trom whom it is Appealed ; and to prove things not pro- 
ved, ſo as the Publication of the Witneſſes, produced in 
+ P4llicz 1. &hE firſt Inſtance, hinder not, But it is otherways in a 
ftrimertz di- Cauſe of Appeal from Grievances, which ought to be pro- 
viduntur in ved, by the Proceedings, and the At of the Judge, from 
judicialia que whom it is Appealed ; unleſs the Grievances upon Which 
—_ -_ it is Appealed, are omitted, and left out of thoſe Pro- 
judicioz quz kic Ceedings o tranſmitted, or that the Judge, from whom it 
zntenduntur. is Appealed, or his Regiſter, hath refuſed to enter theſe 
- pris ay Grievances into the Afts, which the Party Appealing ſup- 
f nh poſeth himſelf grieved upon. 
lit. c. de verb, 4+ Though the Appeal were read and interpoſed, be- 
ſenif.verb. 4p- fore the Judge, to whom it is Appealed, at the time of 
$97" wy granting the Inhibition, as is frequently done, when It 1s 
roomy Fra Appealed from an Excommunication, and this Appeal re- 
In rub. Cod. de Maineth at the Acts Þ of Court (that is,in the cuſtody of the 
fideInſtr.9.4.5. Regiſter of the ſaid ſudge, before whom he Appeals) 
jp EY yet ſeeing it was read in the abſence of the Party Appel- 
on Caſe _ late, It is necellary that this Appeal be Exhibited in Court, 
kiberi peſſinr. before the Cauſe be concluded, * in preſence of the Ad- 
Weſemb. ub verſe Party therefore the Proctor of the Party Appealing, 
£ip. gig ie muſt (in his utual form of Words,) acquaint the Judge, 
<6 =O GY that in ſupply of the Proof of the Contents of his Libel, 
de fid.Inſtr.1e «Ircady given in by him in this Cauſe, and alſo to found 
Maramiain au- the Juriſdiction of the Judge of this his Appeal, he doth Ex- 
reoſr mage geen; bibit the Appeal already by him interpoſed in this Cauſe, 
fs 41:24, £nd remaining at the Aqs of this Court, that is, in the 
de Inſt. ed.$:2, cuſtody of the Regiſter. And obſerve that in this Caſe, 
& quando fint there is not any Allegation, or anſwer of the Proctor of 
_ .z; the Party Appellate required. 
ſupra. de verb, $+ Alſo before the Cauſe is concluded, the Proctor of 
ſig-ubi ſupra, a the Party Appealing, ought to take care that this Appeal, 
_— £4". (though made out of Court, - and read before a Notary 
ID ei. Publick, and drawn into the form of a publick Inſtrument, 
ROMA. by tae jaid Notary Publick, that is, being Exewplified a; 
him 
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him) be Exhibited, according to the uſual form, in ſupply 
of the Proof of the Contents of the Libel, already given 
in by him in this Cauſe, and in order to found the Juriſ- 
diction of the Judge to whom he Appeals : And he muſt 
allzigve that the Notary Pablick, by whom this publick 
Inſtrument is ſigned, is an Honeſt and Lawful Notary Pub- 
lick, and that he is commonly reputed and taken for, and 
as ſuch an one, and that all and ſingular the Premiſes, 
ated and done, are true, and that it was Appealed, in man- 
ner and form. as is contained in the ſaid Inſtrument ; which 
Allegation of his he muſt deſire may be admitted, and that 
Juſtice may be done, ©c. which being fo admitted, and 
repeated in full force of its Poſitions and Articles, if the 
Proctor of the Party Appellate, doth not confeſs that this 
Inſtrument is Subſcribed, and ſigned by the Notary Pub- 
lick alledged, (for the confeſſion of ſuch Subſcription, &c. 
of the Inſtrument by a Notary, proveth the Appeal to 
have been made as is therein contained.) Then the 
Proctor of the Party Appealing, 1s wont to Swear, that 
he hath faithfully put this Allegation, and doth deſire that 
an Anſwer may be given thereto, by the Prottor of the 
Party Appellate, againſt the next Court, upon his Oath : 
But if the Proctor of the Party Appellate, on the next 
Court Day, doth deny theſe things thas alledged by the 
Appellant, or at leaſt, if he anſwereth that he believeth not 
the Notary, or rather that the Perfon, (whom the Party 
Appealing pretends to be a Notary Publick) 1s ſuch an 
one, then the ſaid Party Appealing, ought to prove whe- 
ther he be ſo or not, which may eafily be done by Exhibic- 
ing the pnblick Inſtrument, obtained (upon the creation 
of the ſaid Notary) under the Seal of the Court of Fa- 
culties. Which publick Inſtrument, ſeeing the Seal put to 


\ It is very Authentick, and ſufficiently known to all the 


| 


ProQors, the Proctor of the Party Appellate, 1s wont to 
own and acknowledge this Seal (for no Honeſt Man can 
well deny ir,) and this Confeſſion is ſufficient for the Par- 
ty Appealing, to prove that it hath been Appealed in man- 
ner and form as is Specified in the ſaid Inſtrument of Ap- 
peal. But if the Notary who Subſcribed this Inſtrument, 


hath been Notary for ten Years together, and has been 
known 
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known to the Court and the Judge as tach (baving drawn | 
ſundry publick Inſtruments of the like nature andExhibited 
them, and left them at the Acts of Court, of the ſaid Judge, 
or if he has bcen reputed as an Honeſt and Lawful Notary 
Publick, for that time,) it 1s ſufficient that the aforeſaid 
publick Inſtrument be Exhibited by the Party Appealing, 
and that he do alledge as above, and that will make proof 
cf it ſelf, without the Confeſlion of the Proctor of the Ad- 
verſe Party, nay although the ſaid Proftor doth deny both 
the Allegation and the publick Inſtrument aforeſaid : And 
this Mr. Clarke ſays he hath ofcen ſeen and known praQti- 
ſed, in Cauſes where he was concerned. And here the 
ProCtors Appealing are to be admoniſhed, that though it 
be uſe, thar (when the Inſtruments of Appeal are Exhibi- 
ted) the Party Exhibiting this Inſtrument is wont to al- 
ledge, all and ſingular thethings contained in the ſame are 
true, and were done and ated, as is therein expreſlt, as 
before: Yet if that Inſtrument and Allegation, were de- 
nied by the Proctor of the Party Appellate, then the 
ProQor Exhibiting this Inſtrument,and making this Allega- 
tion, may refuſe to take his Oath that he hath faithfully put 
this Allegation, apd that all and ſingular the Matters and 
Things containct in the ſaid Inſtrumear are true, and were 
ſo acted and done, as is there expreſt. However let the 
Proctors take heed for the future, how they alledge thoſe 
Words laſt recited, eſpecially let them beware how they 
Sweir as tO the truth of them ; for the tenor of the whole 
Appeal, is wont to be inſerted in the ſaid Inſtrument of 
Appeal; which it fo, Mr. Clarke Appeals to their Conſci- 
ences whether or no, all the Grievances, the Iniquities, 
the Nullities and thoſe pieces of Injuſtice, inſerted in the 
{aid Appeal, (which they pretend are inflicted upon them, 
by the Judge from whom they Appeal) are true, that is, that 
they are really inflicted by the ſaid Judge, and impoſed as 
1s contained in the ſaid Appeal? And if they are not true 
(as often falls out,) then with what Conſcience, .can this 
Oath be taken by the Proctor alledging the Premiſſes, 
(Sc, ) that he hath faithfully propounded the ſame, and 
that the things contained in that Inſtrument aretrue? There- 
tore for the future, let them omit thoſe general Words, a- 

bove 
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bove mentioned, and alledge only that the publick Inſtru- 
ment was Exhibited, and is Subſcribed with the proper 
name, and the wonrted Seal of MN. the Notary : And that 
the ſaid NV. was and is an Honeſt and Lawful Notary Pub- 
lick, and is commonly reputed and taken to be ſuch ; and 
that the Appeal mentioned in the ſaid Inſtrument. was made 
and interpoſed, before the ſaid Notary, in the Day, the 


| Month, the Year, the manner and form Specified in the 


ſaid Inſtrument : And if as is above ſaid, the Proctor of 
the Party Appellate, do either confeſs that the Inſtrument 


| 1s ſubſcribed by the Notary,as1is alledged, or doth deny the , PIPE L 


ſame as before; yet if the Party thus alledging and Exhibit- ,, 1... 7. 
ing doth make appear that the Perſon Subſcribing the ſaid trumenta ſeri- 
Inſtrument, is a Notary Publick, or that he hath ſtood in in quajorma, 
the ſtate of a Notary, for ten Years together, as above, © 4*# /olen- 
then the intention of the Party Appealing, is ſufficiently xr $646 
founded : Y5z. that it was Appealed on his behalf in due de hiſce reperias 


Time and Place, in this Buſineſs, and that the Matters or mentionem 4- 
4 Weſemb. 


Things contained in this Appeal, ought to be juſtified by _ dg eng 
the Proceedings of the Judge, from whom it is Appealed, 4: j1e 74trum. 
or otherways, .as 15 ſpoke afterwards, Alciat.prax. de 


6. Now this Extrajudicial Appeal, or rather the Inſtry- /"/ir. editione. 
Set, qual. pub- 


ment * made upon an Extrajudicial Appeal, ought firſt to, "Tl 
be direQted to all faithful Chriſtians. 2. It ought to be ,j ſolexs. qi 
drawn in the name of the Notary Publick, before whom ſtrumezti re- 

the Matters contained in this Inſtrument, were ated and 4#/tur, ſpe- 
done. /3. The Year of onr Lord, and the King, the Day ror borne 
of the Month, and the Place, (in which the ſaid Matters 5-3, breviter. 
ſo contained, were done and diſpatched) are alſo to be Lay. ns 
inſerted. 4. Witneſſes are to be preſent, at the time of = _ eh's > 
diſpatching the Premiſſes, whoſe Names are to be Specified I gel 
in this Inſtrument, with their uſual Habitations, that ſo if 19». Atexand. 
theſe Inſtruments are doubted, the Witneſſes may be found, Cor/64. w91.4. 
5-- The name and ſurname of the ſaid Notary, who draws * = CO 
this Inſtrument, ought alſo to be inſerted, and by what; Por: 
Authority he was created Notary, and where he was born ; is ſoleny. hic 
and if thereare many Notaries of the ſame name, 1t ought 72crare 4 D. 


G - . 2 bh, Clarke late e- 
to be Specified particularly, which of them it 1s, who "we 0 


| hath Subſcribed this Inſtrument. 6. Alſo the Sign or Signet ,,,,ipus (u- 


2 that Notary, is alfo to be put to this Inſtrument : For pradidis. 
_ every 
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every Notary hath ſome certain, and particular Seal, that 
by looking thereupon, although the Notaries Hand be un. 
certain, yet it may appear by the Seal it ſelf, what No- 
tary drew that Inſtrument. 57. At the end of this publick 
Inſtrument, the Notary is wont to teſtifie, that he was e- 
ſpecially requeſted to draw up this Inſtrument, 8. And 
Laſtly, He mult alſo teſtifie, that the aforeſaid Witneſles 
mentioned, were requeſted to give their Teſtimony : And 
it is expedient that the Notary take care, that the Witneſ- | 
ſes do put their Hands to the Protocol of Appeal, (that is, | 
the Original Appeal, which the Proctor reads and inter- 
poſeth, and upon which this Inſtrument is made) that fo 
if 1t be afterwards doubted, whether or no this Appeal 
were interpoſed, the Witneſles having viewed their Hands, 
may eaſily recollet, whether they were preſent at the 
Premiſles yea or not: And theſe Solemnities we are to 
underſtand, as peculiar to all publick Inſtruments. 

7- But one Corruption ( Mr. Clarke obſerves ) hath 
crept in now adays ; which is, that when the ProCtors of 
the Party Appcaling, do Appeal out of Court, before a 
Notary Publick, after the Appeal is read, or interpoſed, 
they rake care to get the ſame Subſcribed, and then take it 
into their own cuſtody, and keep it until they are neceſla- 
rily compelled to Excmplify the ſame, into the form of a 
publick Iaſtrament 3 by means of which their keeping it, 
they may eaſily add to, or Subſtratt from this Appeal, 
in prejudice of the Party Appellate, which in all probabi- 
lity they could not do, if the ſaid Appeal were left in the 
Hands of the Notary ; nay it may alſo poſlibly injure the 
Party Appealing, when the ſaid Appeal is not left in the 
cuſtody of the Notary ; for admit the Notary do Die be- 
fore this Appeal is Exemplified, and drawn into the form 
of a publick Inſtrument, how can a publick Inſtrument be 
drawn upon the ſame afterwards ? Whereas had this Ap- 
peal been found in the cuſtody of the ſaid Notary, among{t 
his other Writings, and Inſtruments of the ſame nature, at 
the time of his Death, then a publick Inſtrument might 
have been drawn nnon it. For Notaries are bound, and 
are wont faithfully to keep all Writings, and things done 
27 them: And it is to be noted that in ſach caſe, wouy 

tne 
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hat the Notary doth Die as aforeſaid, ſome other Honeſt No- 
un. |fary, (if he finds that this Appeal is faithfully kept as a- 
Jo. | bove, in the cuſtody of the Notary ſo Dead, and doth know 
ic 'very well, the Hand-Writing, the Subſcription and the 
; @. | Signet of che ſaid Notary) he may at the Petition of the 
ind Party concerned, Exemplify, and draw up a publick Inſtru- 

ment, touching the finding of this Appeal, Witneſles being 

alſo requeſted to be preſent, at the time of looking for, or 
ef, finding the ſame; which Witneſles are alſo to be named 
in the ſaid Inſtrument: And this Inſtrument Mr. Clarke 
zffirms 1s valid, and that he hath known it adjudged forty 


{> Years ago. 


publick, if it be raſed or interlined, in any ſubſtantial 
Matter, (iz. in the Names of the Parties, in the date of 


8, If the Inſtrument wants any of the Solemnities Þ a- + Quitus 1fty.. 
ds, foreſaid, it makes no proof, neither can it be ſaid to be fides fit adbi- 


benda, £5 quam- 
ta, © que ex- 
cepnones contra 


the Year, the Day or the Month; or if the Notary Pub- eadem orir; 


th lick who drew this Inſtrument, be one of the Family, 22m, plene 


of Houſhold, one Clothed by, or a Father, Son, or nigh of 
a Kindred to the Perſon interpoling the Appeal, in whoſe 
4. favour the Inſtrument is drawn; this Inſtrument makes no 
i» proof of it ſelf, if the Adverſe Party deny it, and if the 
, aforeſaidDefects appear,by inſpeCting the ſaid Inſtrument; 
or if the Adverſary do alledge, and prove, that the ſaid 


Perſon, for the Cauſes aforeſaid. Therefore leſt your 


Adverſary do prove the Matters aforefaid, objected againſt 
the Notary) yet if it be true, that the faid Appeal was 
read and interpoſed in due time and place, then you muſt 

. prove the ſame, (as alſo the Raſures, and [nterlineations 
 aforeſaid,) by the Witneſſes who were then preſent : And 
for this reaſon as is abovelaid, it is very necellary, that the 
Witneſſes do Snbſcribe their Names, to the Protocol of Ap- 

+ |peal. If the Notary at the end of the !nſ{trument, doth 
r |[ſtify that that, was done by him, and that he doth there- 
t Þy make the ſame ſo appear, and doth proteſt himſelf 
4 '-eady ſo to do, that fo all ſuſpition may be removed ; 
o this caſe all ſaſpition is removed, and credit 1s to be 


| gven thereto z but we muſt underſtand this as to a Law- 
| \ ful 


aotatur in Au- 
thentic. de fide 
Inftr.SeR. pue- 
ro moriantur 

EX CO. C. ex li- 
ters. Alciat. de 
Infl. ed. SefR. 
Quibus. VWeſem. 


Notary who drew this Inſtrument, was not an indifferent parar. ff. defide 


Inſtr. n. 8. Spe. 
culator de In- 


Client ſhould loſe his Cauſe upon this account, (if your trum. & $28. 


repereinprivicl . 
05 Sed. often(o. 
Ferrarienje 1n 


forma oppon. 


contra Inſtreper 
tor. Lanf. in c. 
quoniam de 
Inſt-prod. 1.49» 
uſq;, ad finem 
ub; bene nor 
de bac re,Schuf- 
fius conſe 56. 
COT. Is 
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ful Notary Publick only : For it is otherways (as was 
ſaid before) in a Notary Publick, who 1s not an indifferent 
Perſon, for then the Interlineations and Raſures, are to be 
proved by the Wirneſles, otherways the Inſtrument avail- 


eth not. 
TH ETE-6: 


i. In what caſe the Party Appellate, (though Sentence is 
given againſt him upon the Appeal) yet 1s 10t to be con- 
demned in Charges. 

2, In what caſe, and when there ought to be a compoſition of 
the Charges in theſe Cauſes. 

3. The Fuage of the Appeal, though he gave a Remiſſory Sen- 
tence, on behalf of the Appellate, yet may he after the 
Cauſe is remitted, Tax Charges, and Execute his Sentenct 
as to thoſe Charges, 

4+ The tenor of a Remiſſory Sentence, with 4 Condemnation, 
and a Taxatton of Charges, and an Excommuntcation in 
the ſame, if the Party being admoniſhed, takes no cart 
to pay the ſaid Charges, 

5. The manner of Executing the ſaid Monition, and denoun- 
cing the Excommunication, laid in the ſaid Sentence, 

6.. The manner of renewing the ſaid Decree to pay Charges, 
or the Matter adjudged, by the Sentence, 

7. It is Lawful to complain of the nulltty of a Sentence, or an) 
other nullity before the ſame Fudge : Who if be revoke 
not that nullity, what remedy. | 

8. The nullity of a Sentence, or other Acts of the Superiir 
Fudge, may be alledged before the Inferior Judge. 


F I obtain Sentence on my part in the firſt inſtance, by 
the Depoſitions of theWitneſles, who make full proof 

of my intention, and if tlie Adverſe Party (having juſt 
exceptions unknown to me,) doth not prove them 1a the 
rſt inſtance, but in the ſecond ; he ſhall not obtain the 
Charges expended, either in the firſt or ſecond inſtanc. 
For it is ſufficient that he do obtaia the principal Cave, 
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was | and that he be excuſed from Charges ; but it is otherways, 
ent | if the Party Appellate doth give exceptions againſt theſe 
be | Witneſſes, and doth not prove them. Likewiſe if the Par- 
ail- | ty Appealing, ſhall obtain a Sentence, upon new proofs 
| (made in a Cauſe of Appeal) which reſpect not the me- 
rits of the Cauſe, he ſhall not obtain his Charges of the 
firſt inſtance 3 becauſe the Party who obtained Sentence 
in the firſt inſtance, is preſumed in good eſteem, and may 
infiſt for the defence of the Sentence pronounced on his 
- \ part. But this faileth, if the Party Appellate, were in 
£8 hadeſteem in the beginning ; that is, if that defence, which 
con- | is proved by the Party Appealing, in the ſecond inſtance, 
| were known before to the Party Appellate : To wit the 
0 | payment of a Legacy, or the Titles Sucd for in the firſt 
inſtance, by the Party Appellant, in this caſe the Party 
n- Appellate, ought to be condemned in Charges made in 
i both the inſtances, though he probably obtained Sentence 
ence | on his part, in the firſt inſtance. 
| 2, If the Plaintiff obtain Sentence in a Cauſe of Tithes, 
40n, ' for a greater ſum, or for more Tithes, than thoſe which 
210 are proved, either by the Confeſſion of the Party, or the 
cart proofs of the Witneſles, the Defendant hath juſt cauſe of 
Appealing, and theſe things being proved, he ſhall obtain 
mn Sentence, in which Appeal, the firſt Sentence ſhall be re- | 
trated, as to theſe exceſles; but as to the juſt Tithes, 
3% It ſhall be condemnatory : In this caſe therefore it ſeems, 
that ſeeing the Party Appealing had juſt cauſe for this his 
an) | Appeal, he ought to have his Charges he is at about the 
ots | Appeal, but not thoſe expended in the firſt inſtance : The 
_ | reaſon is, becauſe he did not offer that ſum, or' thoſe 
TW | Tithes, which was really due, after the Sentence was 
' pronounced in the firſt inſtance ; and therefore he may 
be accounted malicious, and fraudulent, ſeeing he never 
by offered that which was really juſt and due. And fo on *7us peters 0- 
oof, the contrary it ſeems, that the Party obtaining this Sen- me OO -_ 
Juſt] tence, for a greater ſum than that which was juitly due, Intt. de Mynſe 


the | and not renouncing this greater ſum, * ſo foon as he knew 5:2. #5 qui. Quot 
the] that it was Appealed (from the Sentence) by tne Ad- m0 quys dici- 
nc | verfary, but perſiſting in the Sute, he is alſo in fault, and = 
”" may be ſuppoſed to ſtand Sute, out of an at" of 2 6 s 
6 Malice, 
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then admit that in caſe the Judge, by his Remiſſory Sen- 
tence doth Tax the Charges, and (a Monition preceed- 
ing for the payment thereof, upon ſach a Day) doth Ex- 
communicate the Party Admoniſhed, and refuſing to pay 
the ſame, as well now as then, and contrarily, But the 


Party who ought to pay theſe Charges, doth ſo abſcond, 


that he cannot be Admoniſhed to pay the ſame, before 
the Day which is appointed for that purpoſe is elapſed; in 
which caſe the Sentence of Excommunication aforeſaid, is 
almoſt extinf and determined. May not the Party to 
whom theſe Charges ought to be paid, go to the Judge a- 
gain, and deſire this Monition to be renewed, and like- 
wiſe deſire that a new Term may be appointed, for the 
payment of theſe Charges ? Yes ſurely he may and 
Mr. Clarke ſaith it is a thing daily practiſed. Obſerve that 
in the ſecond Monition, the Judge cannot Pronounce the 


|, Party to be Excommunicate, as well now as then ; but an 


ordinary Monition is to be granted, as in other Monitions 
for Charges. Admit alſo that in this caſe of Excommuni- 
cation Pronounced in the Sentence it ſelf, the Party be 
Admoniſhed to pay theſe Charges, and for not paying 
them, he is Lawfully Excommunicate, Cc. and is com- 
mitted to Priſcn, by vertue of the Kings Writ, ds Excome 
municato Capienao, 10 that the Party to whom theſe Charges 
are due, hath been at a great deal of further Charge, 
beſides the Charges Taxed : Cannot the Judge in this caſe 
Tax theſe Contumacy Fees, and compel the Party to pay 
the ſame,notwitſtanding theremiſlion aforeſaid ? Mr.Clarke 
ſaith he may, and therefore he concludes as above, that 
notwithſtanding the ſaid reaſon, that the Sentence or In- 
terlocutory Decree were Remiſſory, without the Taxation 
of Charges, the Judge may Tax the Charges of Sute, an1 
Execute his Sentence in that behalf, ſo as in the faid Sen- 
tence or Decree, he hath condemned the Party in Charges. 
But here it may be enquired, in whoſe preſence theſe 
Charges are to be Taxed, for the Proftor of the Party 


Appealing, hath Executed his Office, and it is determined, * gotvitur k.o: * 


ſo ſoon as the Definitive Sentence is Pronounced, There- 
fore the Party condemned, is to be called * to fee the a- 
foreſaid Charges Taxed ; and then if be do not appear, 
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they are to be Taxed in Penalty of his Contempt, 
Mr. Clarke faith, that he hath had it adjudged thus in this 
caſe, (viz.) that though the Sentence were Remiſlory, 
with a Condemnation of Charges, but without a Taxation 
in the ſame, and that if the Judge by the ſaid Sentence, 
or Interlocutory Decree, hath reſerved this Taxation of 
the Charges, until ſome certain Day, and this without any 
interval, and under one coniext of Words, (viz.) *We 
© condemn MV. in Charges, and we reſerve the Taxation 
© of them, until the next Court Day, and we remit the 
© Cauſe back to the Judge from whom it was Appealed) 
and hath alſo Admoniſhed the Proctor of the Adverſary to 
be preſent, to ſee theſe Charges Taxed, and a Day aſlign- 
ed for the payment of the ſame, that then on that Day ſo 
aligned, the Judge (in the preſence of the Proctor if he 
appear, orotherways in Penalty of his Contempt, ) may 
+ L:nf-a1cai51 Tax theſe Charges, Þ and Decree a Monition for the pay- 
ſupr1-45% ment ofthe ſame. 
4. If the Party Appcaling do ſuffer in the Cauſe, whether 
by the AQts of the firſt, or the ſecond Judge, becauſe the 
Proceedings are not tranſmitted,as falls often out,or becauſe 
the Appeal is deſerted, the Judge mult firſt Pronounce that 
the Party Appealing hath made default in the proof of his 
* Ti7f-a:c7 Libel, and hath unjuſtly Appealed, * and ſhall confirm the 
Ju "7 Ne p%*,, Sentence of the Judpe, from whom it was Appealed, if 
Re —— the Proceedings are tranſmitted. . For the Judge ought to 
ciare ? $5 velit Pronounce upon what he knows, and the Proccedings not 
confermare pri- being, tranſmitted, he cannot have cogniſance thereof ; He 
— _— muſt alſo remit the Cauſe back tothe Judge from whom tt 
mu-tizre bens Was Appealed , and condemn the Party Appealing 1n 
judicarum, & Charges, and Tax thoſe Charges in the ſame Sentence, 
male Lpellz> and Decree, That the Party condemned, may be Ad- 
he BE. moniſhed to pay thoſe Charges againſt ſuch a Day, to be 
zppotnrced for that purpoſe, under Penalty of the Sentence 
oi ExXcommunication under this form of words; © We con- 
* d&mn the 21d NN. che Party Appealing in Law fn!Charges, 
© m36e 1n this Cauſe, and to be made and payable by Law, 
*on the behalf of 37 the Party Appellate, and we Tax the 
* 1aid Charges, to ſach a ſum, (let the. Proftor take care 
that Faith be mace upon the Taxation of theſe Charges,) 
* an 
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© and we Decree, that the ſaid V. ſhould be admoniſht to 
* pay the ſaid Charges before ſuch a Day or Feaſt, to the 
© faid Party Appellate z and if incaſe he doth not obey this 
© our Monition, within the ſaid Term, we Excommunicate 
© the ſaid 1V. (this our Monition preceeding, and his Con- 
© tempt following) in Writing, by this our Definitive Sen- 
© tence, and do Decree him ſo to be Excommunicate, as 
© well then as now, and now as then, ©c. 

5- Then the Proftor who obtaineth this Sentence, muſt 
procure a Motion for the payment of theſe Charges , 
which Monition muſt alſo contain the Excommunication, 
or letter Denunciatory, which muſt be duly Executed, 
upon the Party ſo Condemned in Charges, (that is, the 
Party muſt be Admoniſhed to pay the ſame, againſt a Day 
appointzd, under Penalry of the Sentence of Excommuni- 
cation Pronoanced againſt him, in caſe he pay them not.) 
And if the ſaid Paity takes no care to pay the ſaid Charges, 
within the Term or Day appointed, then the Letters of 
Excommunication, which are to be denounced, mult be 
given to the Miniſter of the Pariſh Church, where the ſaid 
Party Inhabits, who muſt denounce the ſame, and make a 
Certificate thereupon, as was ſpoken before concerning 
Excommunications : And if he perſeveres in this State of 
Excommunication, forty Days and more, he is to be ſig- 
nificd to the King's Majeſty, and the Kings Writ is to be 
obtained, in order tothe apprehending him, &c. 

6. If the Party obtaining this Decree, in the caſes afore- 
ſaid, takes not care (through his negligence or otherways) 
to Execute the ſame in due time, (to wit, upon ſome of 
the Days within the time aſſigned for payment) or per- 
haps after it is Executed, doth not take care to certifie of 
its Execution, ſo that the Certificate upon its Execution 1s 
diſcontinued, then the Proctor muſt acquaint the judge 
and alledge that this Decree, already taken forth to ſuch 
an efte@, is periſhed without any ſucceſs, and therefore he 
mult deiire that this Decree may be renewed, and that the 
Party may be Admoniſhed again, to pay the aforeſaid 
Charges, or elſe to appear, &c, which Petition the Judge 
Decrees, 

7. Though the Party grieved by any nullity, may _ 
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plain thereof, before a Superior Judge, becauſe he is the 
Ordinary Judge for all Cauſes whatſoever, and hath 
knowledge in Cauſes, as well of Appeals, as Quereles : 
Yet may he if he will, go to the ſame Judge, by whom he 
is grieved, and alledge this nullity before him, and the 
Judge (the nullity being made appear to him) ought, and 
is wont to revoke the ſame, which if he doth not, then is 
juſt Cauſe given for an Appeal. For Example, if any Judge 
Pronounceth a void Sentence, (that is, where the Adverſe 
Party is abſent, or where the Witneſſes produced in the 
Cauſe were not received, or in a Plenary Cauſe, when the 
Sute is not conteſted) the Party againſt whom this Sen- 
tence is Pronounced, (if he is called to ſhew Cauſe why 
the Sentence already laid, may not be put in Execution) 
he may alledpe this nullity, ſpecifying the ſame particular- 
ly : For a general Allegation, that the Sentence is null, is 
of no effe& unleſs the Party ſo alledging, doth ſpecifie this 
nullity. 

8. It is not Lawful either to Appeal, or to Complain by 
way of Appeal, from a Superior Judge to an Inferior; 
yet if in any Cauſe, depending before an Inferior Judge, 
any Sentence Pronounced, or any At done, is objetted 
before the Superior Judge, in order to hinder your inten- 
tion or to confirm the intention of your Adverſary, you 
may alledge and objeCt this nullity : And if you prove it, 
the Inferior Judge (though principally he had not Cog- 
niſance of this nullity) yet he ought ſo to Pronounce, 
and adjudge in the Cauſe, like as if this void Sentence or 
AQ, had not been Exhibited before him, and he may Pro- 
nounce ſo tacitly concerning this nullity. 
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bs The manner of Proceeding in Cauſes of Appeal fron 
e a Sentence. 
ſe 
[> 
n SECTE 1 
y 
1) 1. Of an Appeal from an Interlocutory Decree, which hath 
r- the ſame force and power with a Definitive Sentence, 
IS 2. In what caſes it is expedient to Appeal at the time of Pro- 
US nouncing Sentence. 

| 3. In what caſes it is not convenient to Appeal at the time of 
Dy Pronounciag Sentence, and how the Parry (againſt whom 
F3 it is Pronounced) muſt proteſt to Appeal, and accept the 
7 ſaid Sentence in part, or ſo far as it makes on his 
- 

part. 

N- 4+ The manner and order of a Judicial Appeal, from a De- 
oy finitive Sentence, which is called an Appeal at the Afts 
It, of Court. 
B- gs. The various form of drawing an Appeal, either from 4 
Ce, Defixitive Sentence, or an Interlocutory Sentence, in re- 
or ſpe of the Party that Appealeth. 
0- 


6. The order of Proſecuting an Appeal, from a part of the 
Sentence only. 


Rom every Interlocutory Decree, Þ having the force + z-gulariter 4 

of a Definitive Sentence it is Lawful to Appeal, ei- Sentenrza In- 
| ther vjva voce, at the Ads of the Court of the Judge '*71710714n07 
my poſſit Appellari. 
who Pronounceth the ſame, or within fifteen Days after, 1c; ye,9 regula 

P. | in Writing before a Notary : But yet in Appeals from limitutur 2 
; theſe Interlocutory Decrees, which have the force of a Defi- L1fr- c- = 
| nitive Sentence, Mr. Clarke ſaith that in his PraCtice, (and "2 IG 

ſo he ſaith, he has known other skilful PraQitioners do) 
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* Quxnam c0- he rather choſe to Appeal in Writing * than at the AQts of 
ſtinumt diffe- Curr, becauſe that in Writing he could ſo ſpecifie the 
ar mw" Fat, and declare that Fa in which the grievance is in- 
ppellationes a ® ®>+» x 
Sent. defin. & flicted, from the preceding Acts, and draw forth that 
Inerlocutoria, grievance, from which it is Appealed, fo to the life, that 
ewe 4 16 May appear evidently that the Judge hata inflicted a 
” rg * rep grievance 3 which could not ſo caſily be made appear, if 
predido nr. 69. 16 were Appealed at the Atts of Court from a grievance, 
61. © int?r Beſides, by this Appeal, thus interpoſed in Writing, a Li- 
_ diff -; bel may be drawn without much difficulty : For a Libel in 
1-1. 4.5; an Appeal from grievances, onght to be conformable to 
Appellari in thereſcript, that is, the Inhibition,and the Inhibition again 
ſcripts © (i© to the Appeal ; becauſe in the Inhibition or Reſcripr, is 
rh, contained the true tenor, and effe& of the Appeal. And 
lianus in pra, although it is ſaid above, that every Appeal ought to be 
c. 105. 1c6. interpoſed within fifreen Days, from the time of the Sen- 
Weſemb. parat-tence Pronounced, or the grievance inflicted, yet this is to 
| es, be underſtood, only where the Party hath notice, or 
1724. lit. 4. knowledge of it, for otherways not; for the time of Ap- 
Reinhard. diff. peal is current from the time of your knowledge or notice, 
Jud. 35. &c. for if a Sentence is Pronounced, or an Interlocutory 
Decree, (which hath the force of a Sentence) which is 
null (Scil. being made in the abſence of the other Party, 
not Admoniſhed as above) is interpoſed, then is it Law- 
ful to Appeal, or complain. of its nullity, (either before 
the ſame Judge or before a Superior) within fifteen Days, 
after he has any notice of the ſame. 

2. If a Sentence is Pronounced in a Matrimonial Cauſe, 
againſt the Plantiff, by which the Defendant is Abſolved 
from the Petition of the Plantiff; it often falls out that 
the Defendant ſuppoſing by this Sentence, that it is Law» 
ful for him to contrat Matrimony with ſome other doth 
often times ſo contract it, and get the ſame Solemnized. 
Likewiſe if two Clergy Men contend about a Benefice, 
and Sentence is Pronounced, that ſuch an one of thoſe 
two ſhall be Inſtituted and Inducted ; in purſuance of 
which Sentence, the faid Clergy Man doth get himſelf In- 
ducted, or at i:aſt Inſtituted to the ſame within the time 
ailowed the Adverſe Party for an Appeal ; in like manner 
alſo, if it is conteſtcd in the Prerogative Court, — 
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Will; and the Judge doth Pronounce Sentence for the Will: 
Or if it is conteſted about the granting of an Adminiftrati- 
on, and the Judge doth by his Sentence, commit the Admi- 
niſtration to either of the Parties in Sute; the Executor or 
Adminiſtrator (under colour of tizeſe Sentences,and whilſt 
the delay or time given for an Appeal doth depend) is 
wont to 1rtermeddle wich the Goods of the Deceaſed, and 
to alienate the ſame, and ſometimes to releaſe Debts, and 
commence Actions at the Common Law, for the recover- 
ing Debts, In all theſe caſcs, it is expedient for the Party, 
againſt whom the Sentence is pronounced to Appeal im- 
mediately at the Acts of Court, as in the fourth number 
next following. For if at the time of Pronouncing the 
Sentence in a Matrimonial Cauſe, you do Appeal ; and 
the Party who obtained this Sgntence, (gotwithſtanding 
this Appeal) doth Marry ſome other ; the Parties Solem- 
nizing this Marriage, are to be ſequeſtred ; or ſeparated 
by the Judge of this Appeal, in the firſt place, and are al- 
{o to be Canonically puniſhed as Contemners of the Ec- 
clefiaſtical Juriſdiction, as muchas if the Marriage had 
been Solemnized againſt the Judge his command, and 
whilſt the Sute were depending : Therefore in t113 caſe the 
Party Solemnizing this Marriage, cannot pretend himſelf 
Ignorant of ſuch a judicial Appeal, ſeeing it was interpoſed 
In the preſ:nce of his Proftor ; which other ways he might 
have pretended, if the Appeal had been extrajudicial, or 
made out of Court, Likewiſe, if in a beneficial Cauſe 
the Clergy Man who obtained Sentence, (knowing that 
It is Appealed from the ſame, at the time of the Sentence) 
doth endeavour to get. himſelf Inſticuted and Inducted ;this 
Inſtitution and Induction is reckoned among the things or 
matters attempted, and as ſuch is to be revoked, firſt of 
all, by the Judge to whom it is Appealed. Likewiſe in 
Teftamentary Cauſes, and thoſe about Adminſtrations, if 
it be judicially Appealed in the faid Cauſes ; both the Par- 
ties who poſleſs the Deceaſed's Goods, and alſo thoſe who 
owe the Deceaſed any thing, upon Bond, may keep the 
{ame in their hands, whilſt this Appeal doth depend with- 
ont any dammage,though an Attion be commenced againſt 
ten for the ſame, by kim who obtained the Sentence. Be- 
P 4 caule 
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cauſe that by this Appeal, all the force and cffeCt of the 
ſaid Sentence is ſuſpended (until this Appeal be ended) 
as much as if no Sentence at all had been Pronounced. 

3. if the Party againſt whom the Sentence is Pronoun- 
ced, doth believe, that if be Appealethat the Act of Court, 
the Judge (being offended at him Probably, becauſe he 
hath Appzaled from him) will aſſign him, two ſhort and 
incompetent Terms, or times for the Proſecution, and 
Certifying the Appeal, thus interpoſed by him ; ſo as that 
within that time he cannot Proſecnte the ſame, nor glve 
his Client an account of the Pronouncing this Sentence, 
nor be informed of his Refolution,whether he will acquieſce 
in this final Sentence, or Proſecute the Appeal already in- 
terpoſed. In this Caſe, it is not convenient that he do Ap- 
peal at the Acts of Court, at the time of Pronouncing this 
Sentence, but rFher in Writing, before a Notary Publick, 
within ten or fifteen Days (at the moſt,) after the ſame 
is Pronounced : For in this Caſe the ſaid fifteen Days (aſ- 
ſigned for an Appeal, by the Statutes of this Realm) 
being elapſed, the Party Appealing is to be called, or ra- 
ther, he is wont and may be called, (becauſe the Party 
for whom the Sentence was given, is deſirous to have the 
ſame put in Execution) to ſhew cauſe why the Sentence 
may not be put in Execution, before the Judge from whom 
It 1s Appealed, can aflign the Party Appealing a time to 
Profecute, and Certihe this his Appeal. Alſo if Sentence 
Is Pronounced in a Cauſe of Tithes, and you Appeal from 
the ſame, at the time of Pronouncing thereof, the Judge 
may immediately (by vertue of the Statute,) put his 
Sentence in Execution, as to the Charges, and may Tax 
the ſame, notwithſtanding the Appeal, and the Inhibition 
of the Superior Judge. If therefore you do Appeal from 
this Sentence, out of Court, in Writing before a Notary 
Publick, the aforeſaid Sentence as to thoſe Charges, is not 
to be put in Execution, unleſs (as is ſaid above) the Par- 
ty againſt whom the Sentence is Pronounced, be firſt called 
to ſhev/ Cauſe why the ſaid Sentence may not be put in 
Execution ; and unleſs the Party Appealing (if he ap- 
pears) doth alledge that it is Appealed. The Party Ap- 
pealing thus Extrajudicially, or out of Court, hath _ 

this 
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this ac vantage, (Scil.) he may give his Client a certain 
accoun., of the Pronouncing the Sentence, and of the Ap- 
peal which is interpoſed, and may receive full ſatisfaQtion 
from him, whethe: ©7 no he ſhall Proſecute this Appeal, 
and whether or no he hall interpoſe another,if the Charges 
are Taxed, to over great a ſum. Yet if in the aforeſaid 
Caſes, you do not Appeal at the time of Pronouncing the 
Sentence z it 1s very requiſite however, that you ſhould 
diſſent from the ſame at that inſtant (and proteſt as to 
the nullity of it, and of a Grievance, and of your inten- 
tion of Appealing from the ſame, within the time limited 
by the Law for that purpoſe) leſt otherways, you ſhould 
ſeem to acquieſce in this Sentence, but if this Sentence 
doth make partly for, and partly againſt you, (viz. be- 
cauſe the Charges either are not Taxed in the ſame, or 
perhaps, becauſe the Party .for whom the Sentence is 
Pronounced, is condemned in Charges, made on your 


' part, as falls out ſometimes in Matrimonial Cauſes; then 


is it more ſafe for you, to accept the ſaid Sentence, ſo 
far as it makes on your part, eſpecially in as much as it 
is condemnatory., or condemning the other Party, to pay 
Charges to your Client, &c. and you muſt acquaint the 
Judge alſo, that you do acquieſce in the ſaid Sentence ſo 
far as it makes for the intention of your Client, but in all 
things elſe diſſent, and proteſt (as before) of the nulli- 
ty, &c. of a Grievanice, and of Appealing, &c. 
4. The Party againſt whom Sentence is Pronounced, 
may (at the very ſame time of Pronouncing it, and be- 
fore the Judge doth proceed to other things) Appeal with 
the living Voice, * or by word of mouth, delivered and * Znfrarc. 7, 
ſpoke at the As of Court before the ſaid Judge who doth rg 
Pronounce the Sentence, (who is called the Judge, from 4-47; 3% 
whom it is Appealed ) And this Appeal he may interpoſe, tine; ve! #1- 
in manner and form following. (Viz. I do diſſent from the lico Appelare. 
Pronouncing of this Sentence, and do proceſt as to the nullity there- 
of, and of Appealing ( from the ſame ( ſalva veltra re- 
verentia Domine judex) as Nall, Invalid, Injuſt, and as 
fuch Pronounced ) to Our Illuſtrious Prince and Sovereign , 
CHARLES, &c. and to his Court of Chancery. And here I 
&o ſo Appeal to onr ſaid Sovereign Lord the King, in his Court of 
| Charcery ; 
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Chancery ;, and I do deſire that the Apoſtles may be given to 
me, and to my Client with effeft, with all ſpeed imaginable, 
(for unleſs the Apoſtles be asked, the Appeal avalleth not.) 
And of this nultity, I do alſo equally and principally complain to, 
and require you, the Notary Publick (that is, the Regiſter, or 
Writer of the As) to draw me 4 publick Inſtrument, upon the 
Appeal, thus by me interpoſed, and I deſire the Witneſſcs here 
preſent, to give their Teſt imony upon the Premiſſes, &c. The 
Writer of the Acts, ought to inſert the names of the Wit- 
neſſes, (into his Act which is made, upon the Pronouns» 
cing of every Sentence) which are preſent when the ſame 
is Pronounced, 
5. Seeing (as was ſaid above, of an Appeal from an 
Interlocutory Decrec) it is Lawful to Appcal (either 
from a Definitive Sentence, or from any 1nterlocutory De- 
cree, which hath the force of a Definitive Sentence,) at 
the AQ of Court of the Judge, by word of Mouth, at the 
time of Pronouncing the Sentence, ſo alſo (as was ſaid 
before) is it Lawful to Appeal in Writing, within fifteen 
Days, before a Notary Publick and Witneſſes, Therefore 
intheſe Appeals in Writing, from Definitive, or Interlocu- 
tory Sentences, if the Sentence is Pronounced againſt the 
Plantiff, the Party Appealing is wont to declare in his Ap- 
peal, that ſuch a Judge, in ſuch a Cauſe, and betwixt 
fuch and ſuch Perſons, Pronounced a pretended Defini- 
tive Sentence, for the part of N. againſt the ſaid 24. by 
which among other things, he hath diſmiſled the aforeſaid 
N. the Defendant, from the Inſtance and Petition of the 
{aid 24. asto the things alledged, and related in the Libel 
given in on the part of the ſaid 1, and hath alſo Con- 
+ 57 ju4ex ab- demned him in Charges Þ made or pretended to be made, 
fotvirvidtuma5 gn the part of the aforeſaid N. the Defendant. Bit if the 
48 At 7:4; Sentence is Pronounced againſt the Defendant, then the 
©. 94%. 2. 10. Appeal is to be drawn on this manner ; (Scil.) that ſuch 
15+ 4-expenſis, a Judge, Cc, (as above) by which, amongſt other things 
© 7. 1+ he hath Condemned me, not only in a certain pretended 
Legacy, or 1n certain T ithes, but alſo, in certain pre- 
tended Charges, &c. and although the Parties Appealing, 
(not only by the modern, but alſo by ancient PraQtice) 
are not wont to declare, or ſpzcifie many Things, vn 
| ne 
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the aforeſaid caſes) in their Appeals more than what are 
above recited 5 yet I think it very convenient (faith 
Clarke) for thoſe Parties ſo Appealing, to add and ſpeci- 
fie theſe things or matters following. (/5z.) If the Plain» 


| tiff Appeal, then is it requiſite that. he ſay in his Appeal, 


that he bath ſufficieatly prov=! * vie Libel, given in on * roms iſtcr, 

his part, notwithſtanding w' |, the Judge Pronounced 79 eft ignora, 

the Abſolutory Sentence as above. If the Defendant Ap- ” fir 

peal, then is it requiſite that he add in his Appeal, that ,,;1, ores 

although the Plaintiff made default, in the proof of his 4-chiepiſ.£bor. 

Libel ; yet the Judge Pronounced a Sentence, Condemn- #1 fecerunt 

ing him in a Legacy or in Tithes, as before. What things ſus Pr 

are to be inſerted in Appeals, from an Interlocutory De-y: eriam in 

cree, is ſpoke at the firſt number of this Chapter. Curits Epiſcop. 
6. If it is Appealed in general, from the wholeSentence, 5f74g2nc0- 

the Party Appellate may adhere to the oppoſition of his Ad- pre Fad © 

verſary, and may uſe the benefit thereof, (though he do 5:;jz;js. 

not altogether Appeal from the ſame) to wit, becauſe 

the Jadge hath not Condemned the Party Appealing in 

Charges, or in the caſes under writ. And if it doth ap- 

pear before the Judge of the Appeal, that the Judge from 

whom it is Appealed, ought (by thoſe Proofs made be- 

fore him) to have Condemned the Party Appealing, in 

more Tithes or in a greater value for the Tithes, or in a 

greater ſum for the Legacy Sued for 3 the Party Appel- 

late (as to thoſe things that is, as to greater Tithes, or a 

greater value, Cc.) ought to obtain a Sentence for them, 

before the Judges, to whom it is Appealed. The like may 

be done alſo, if in the Appeal, the Party Appellate doth 

proye that there is a greater ſum due to him, than that 

which is contained in the Sentence of the Judge, from 

whom he Appeals. But in thoſe caſes wherein it is Ap- 

pealed, - becauſe the Judge doth Condemn the Plaintiff, 

(who obtains the-Sentence) in Charges, or doth not Con- 

demn the Adverſe Party in Charges, and the Party Appeal- 

ing doth acquieſce, as to the reſt, (viz.) as to the prin- 

Cipal Cauſe : In this caſe unleſs the Party Appellate do 

alſo Appeal from the Definitive Sentence, and doth Pro- 

ſecute the ſame ; he cannot uſe the benefit of the afore- 


faid limited Appeal, nor adhere to the Appeal of his Ad- 
| verſary 
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verſary, ſeeing he acquieſced in the Sentence, and it is 
ſufficient for the Party Appealing in thoſe Caſes, te prove 
that the Sentence was Pronounced on his part, and againſt 
the Adverſe Party. And from thence comes that general 
+ Larfrance c. Concluſion, Quod Vit Vittori Condemnabitur in expenſis, | 
quonim de ex- For the better underſtanding Mr. Clarke's meaning is this, 
#*3/5.%2: J deſire the Reader to look over Mr. Clarke's Pratice, his 
Title de Proſecutione Appellationis a parte Sententia tantum, 
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The manner of Appealing, and Proſecuting Appeals 


from Grievances. 
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1. What an Appeal (from Grievances ) is. 

2. The manner of proceeding in a Cauſe of Appeal, from 
Grievances. 

3. In what Caſes it is requiſite that the Party Appellate do 
confeſs the Grievances to avoid Charges, 

4 In an Appeal from a Grievance, that is laid in a Cauſe of 
Correftion, the Judge from whom it is Appealed may be 
cited to appear to anſwer in a Cauſe of Appeal though it 
be not Appealed particularly as to him, | 

g. The Party Appellate, in a Cauſe of Grievance may proceed 
in the principal Canſe, whether the Appellant will or not, 
(the Grievance n0t being diſcuſſed, nor the Charges paid, ) 
unleſs the Grievances are juſtified in the end of the Sute, 

6. At whoſe Charge the Proceedings of the Inferior Juage 


x Fa, —_—_— muſt be tranſmitted, if the Grievances are confeſſed. 
mine illato. 

Lanf. © quo- N Appeal from a Grievance * is ſaid to be, when 
rg uae 1479 an Inferior Judge, to wit, the Biſhop of any Dio- 
in caju ven, Cle within the Province of Canterbury ;, or his Official or 


Vicar 
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Vicar General, or Commiſlary in azy part of his Dioceſe or 
an Arch-deacon, or his Official do infli& any Grievance, | ÞF Ze vocantur 
before the Sentence is Pronounced, (to wit) by reject- pos rn 
ing Witneſſes, which ought by Law to be admitted, or by = ar jnpan 
not admitting a Matter or Allegation, which is concluſive, f de Appell.n.5. 
or the like: So alſo on the contrary, by admiting Witneſ- f pmaor 
ſes and Matters, which are not by Law to be admitted : - 3 BE: 
But in theſe Appeals from Grievances, the ſaid Grievances gentis _ fi- 
from which it 1s ſo Appealed, ought to be expreſt particu- nem. 
larly. * For it is not ſyfficient to ſay, that in ſuch a Cauſe + 71. certe i 
the Plaintiff or Defendant produced Witneſſes, and the nuiur ex eco 
Judge refuſed to admit them, or he gave a concluſive mat- om dictrur de 
ter or Allegation, which the Judge rejefted, but in this ©7* e112 
his Appeal he ought to inſert the Names of the Witneſſes, y;jz alga, 3 
and the Things contained 1n the Matter reje&ted, and fo Muy. in Sef. 
likewiſe he ought to do in all Appeals that are made from //*4c42% # 1 
Grievances, or elſc the Appeal avails nothing. And ob- 
ſerve that all Appeals from Grievances, ſo as they be not 
ſuch as have the force of a Definitive Sentence, ought not 
to be interpoſed viva voce, or by Word of Mouth, at the 
AQts of Court, but in Writing before the Judge himſelf, or 
if he cannot conveniently meet with him, then before a 
Notary | Publick,and Witneſſes,and that within ten Days. + de notars 
For it may be doubted, whether or no the Statute, which *” Do” oy 
limits fifreen Days for the time of interpoſing Appeals, *** 
take place as to thoſe Appeals which are interpoſed vpon 
Grievances, or only from Definitive Sentences, and thoſe 
Interlocutory Decrees which have the force of Definitive 
Sentences : Yet in theſe Caſes, it is very often wont to be 
Appealed after ten Days, and within fifteen. Sce the Sta- 
tute 28. Henry the Eighth Chap. 19. | 

2. In theſe Appeals you muſt proceed in all Things, as 
in a Cauſe of Appeal, from a Definitive Sentence, as to 
the conteſtation of Sute; the concluſion in the Cauſe and 
the other judiciary and ordinary Afts: For a Cauſe of 
Grievance as to thoſe things, doth follow the nature of the 
principal Cauſe ; (that is, if the originalor principal Cauſe 
were Plenary or Summary, the Cauſe of Appcal is ſuch 
alſo) except that in a Cauſe of Grievance, ir is not Law- 
ful to alledge Things already alledged, nor to prove Things 

alrcady 
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already proved, as in Cauſes of Appeal from Definitive 
Sentences: For the Grievances are to be juſtified by the 
F Panorm.Con. Acts of Court, Þ of the Judge, from whom ir is Appealed ; 
Rp unleſs the Grievances were omitted out of the proceed- 
etiam pranit- 10gS, Or unleſs the Regiſter would not inſert into the Atts 
#0. of Court, thoſe things deſired by the Party Appealing 
(viz. the admiſſion of his matter, ©c.) or unleſs it be 
Appealed from threatning words, uttered by the Judge in 
Court, or unleſs it do not appear by the AQts of the Judge, 
that the Party Appellate, (that is,he at whole Petition, the 
Office of the Judge is pretended to be Promoted) hath 
Sollicited the Judge to Proceed in that Cauſe of correQti- 
on of his mere Office; although the Appellate, doth real- 
ly promote the ſaid Office. For in theſe caſes of cor- 
rection, the Parties Appealing, are often wont (out of 
favour and reſpe&t to.the Judge) to cite and proceed a- 
e2inſt the Promotor of the Office of the Judge, and not 
againſt the Judge himſelf: But if by the AQts of the Judge, 
from whom it is Appealed, ir doth not appear, or is not 
manifeſt, that the Grievances impoſed, (and from which it 
is Appealed) were impoſed at the inſtance of another per- 
ſon : Inthis caſe the Protor Appealing ought to take care 
that in the firſt [nhibition, he obtain a Citation againſt the 
Judge, (from whom it is Appealed) to anſwer in a Cauſe 
of Appcal. The reaſon is, becauſe the Party Appealing 
is oftentimes Grieved with great Charges, in proving that 
there was another Promotor of the Office of the Judge. 
And if he doth not prove this dire&tly, the Party Appel- 
late is to be Abſolved with Charges, though the Judge 
might probably proceed unjuſtly,and illegally in the Cauſe: 
Whereas it is otherways if you make the Judge, from 
whom you Appeal, a Party in this Appeal: For then if 
either any injuſtice or nullity do appear by the Proceed- 
ings tranſmitted, the Party Appealing will obtain Sentence 
againſt the Judge with Charges, as in the fourth number 
following. And it ſeems very Conſentanecous to equity, 
that the Judge ſhould undergo the Penalties, and pay 
the Charges, if he doth proceed injuſtly in the Cauſe, when 
his Office is voluntarily promoted : For a.lmit any thing 
that was inzult were requeſted of the Judge, yet he ought 
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to Decree right, and if the Party Appealing do either by 
the proceedings of the Judge, from whom it is Appeaied, 
or by other Proofs, (in the aforeſcid Caſes,) prove his in- 
tention, he ſhall obrain Sentence with Charges: And the 
Party Appellate, if he were Plantiff in the firſt Cauſe, ne 
ought to Proſecute the ſame, before the ſaid Judge, to 
whom It is Appealed : Which if he is unv1!!ing todo, the 
Party Appealing may alfo obtain an Abſolurory Sentence, 
in the principal Cauſe, with Charges, 

3. ltthe Party Appellate doth believe that the Party Ap- 
pealing hath Appealcd juſtly, it 15 expedient (to abbreviate 
Sutes, aud avoid Charges) that the ſaid Appellate, {at the 
time of relating the Inhibition) do confeſs the Grievances 
Specified in the inh.bition, or inthe Libel (if it be given) 
and that he conſent that it may be proceeded tn the prin- 
cipal buſineſs, and alſo that he offer Charges which are 
made upon that account : For the Party Appealing 1s not 
obligzd to proceed in the principal Cauſe, {if the Grie- 
vances are confeſſed) unleſs th= Charges of this Grievance 
are firſt paid : Which bing done, if the Party Appealing 
were Plaintiff in the firſt inſtance, he ought to be requeſt- 
ed to procecd in the principal Cauſe, according to the 
form of the late Acts, had and made before the Judge, 
from whom it is Appealed; and if the Party Appellate were 
PlaintifFin the fixft inſtance, he may proceed in the prin- 
cipal Cauſe, whether the Party Appealing will or not ; 
becauſe the Party Appealing, by this his Appeal, hath con- 
ſented to the juriſdition of the Ju. ge, to whom he Ap- 
pealeth, and hath made him Judge of kis Cauſe. 

4. In every Appeal from Grievances, <ſpecially in a 
Cauſe of Correction, the Grievances are ſaid to be 1mpo- 
ſd, as well of the mere office of the Judge, (from whom 
it is Appealcd) as alio at the inſtance of /. and 7. yet 
the Parties Appealing in theſe caſes, (out of reſpeCt to the 


| Judge) are wont to dehirea Citation to be Decreed, againſt 


the ſaid A. and 1V. (and againit the Judge, ) to anſwer 
ir a Cauſe of Appeal : Yet it in the proccedings tranſmit» 


| ted, it doth not appear that the Grievances, from which 


it is Appealed, were laid or impoſed, at the inſtance of a 
Party, but of the mere Office of the Judge, the Party Ap- 
pealing 
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pealing in this Caſe may deſire the Judge to whom it is Ap. 
pealed, (after Sute is conteſted with the Party Appellate) 
to Decree a Citation againſt the Judge, from whom it is 
Appealed, to anſwer in a Cauſe of Appeal : And if he 
appear, the ſaid Party Appealing muſt give in a new Libel, 
and immediately Exhibit the Proceedings of the ſaid Judge, 
(viz. the ſaid inferior judge) and tranſmitted by him, 
in the ſaid Cauſe, and betwixt the faid Parties: And in 
preſence of the ſaid Inferior Judge, or his ProCtor, the 
aforeſaid Party Appealing muſt proceed to Sentence in 
the Cauſe. And if the Judge from whom it is Appealed, 
cannot juſtifie his Proceedings, the Party Appealing is to 
be Abſolved, (as to thoſe Matters, or Things laid againſt 
* Ub; fertw him) by the Abſolutory * Sentence of the Judge, to whom 
m—— he Appeals : And the faid Inferior Judge from whom he 
vaione judici;, APPEals is to be Condemned in Charges of that ſecond in- 
d:ber aftor in ſtance : But the Party Appellate is firſt ro be diſmiſled with 
expenſis co!- Charges : That is, he who was the Promoter of the Office 
dennari. Lavf: of the Inferior Judge, mult it ſeems be diſmiſſed with 
—_ 2.27. Charges, and the Judge muſt pay Charges. This Mr. Clarke 
ſaith, he hath known practiſed, (3z.) the aforeſaid Judge 
to be called, in a Contraditory Court. But here it is to 
be noted, that although at the ſecond number before go- 
ing, it is ſaid that in the Proceedings tranſmitted, the Grie- 
vances do not appear to have been impoſed at the Petiti- 
on of the Party Appellate, particularly named in the Ap- 
peal, and that the Party Appealing may deſire that it may 
be proceeded againſt the Judge, from whom he Appeals, 
and that the ſaid Judge may be called to anſwer in a Cauſe 
of Appeal ; yet is it Lawfvl for the ſaid Party Appealing 
to prove by Witneſſes, (that the Party Appellate did pro- 
mote the Office of the ſaid Inferior Judge, from whom he 
Appeals, or that the ſaid Judge did inſtigate him to pro- 
ceed in the ſaid buſineſs of correction) notwithſtanding 
that nothing is tranſmitted of the Proceedings had or made 
before the ſaid Judge, from whom it is Appealed : And 
this being proved, the Party Appealinz {hall obtain Sen- 
tence againſt them both; that is, both againſt the fill 
Party Appellate, and alſo againſt the Judge, 


s. If 
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5. If in a Matrimonial Cauſe, the Defendant (knowing 
that the Plaintiff can fully prove by Witneſſes, or by the 
confeſſion of the ſaid Defendant, the matrimonial contract 
alledged, out of an intention of protrzQing the Sute, and 
grieving the Plaintiff with infinite Charges, and alſo to 
prevent the pronouncing of a Definitive Sentence, for the 
Matrimony alledged) doth Appeal from certain pretend- 
ed Grievances, whereas in very deed there were never any 
Grievances impoſed. Likewiſe if theDefendant in aCauſe of 
Legacy, (at leaſt where the Legacy is conſiderable, that 
ſo he may by frivolous Appeals protraCt the Sute, and keep 
the Legacy in his cuſtody, whilſt the Sute depends, and 
alio pay the Charges of Sute, with the uſe of the Lega= 
cy) doth Appeal from pretended Grievances, when in 
very deed, there was not any Cauſe of Grievance, offer= 
ed at all. In theſe caſes the Party Appellate, (ſo ſoon as 
the Inhibition is returned back, and Certified to rhe Judge 
of the Appeal) he may conſent, that it may be procceded 
(by the Judge of this App-al) in the principal Cauſe, ac- 
cording to the form of the late Atts, which were had and 
done before the Judge from whom it is Appealed. And 
ſeeing the Party Appeiling, by ſuch his App-al, hath re- 
fuſed the Judge, (ft om whom he Appeals) as one whom 
he ſuſpe&ts, and not a competent Judge on his behalf, 
and hath conſented to the Judge of the Anpeal, as a fir 
Judge on his part ; therefore he may be compelled (whe- 
ther he will or not) to proceed in the principal Cute; and 
the Party Appellate is not obliged to pay the Charges of 
Grievance: Yet the Party Appealing, (if he thinks he harh 
Appealcd juſtly) may alſo proceed in the Canſe of Grie- 
vance; and if it doth appear by the proceedings, that the 
ſaid Appellant had a jul: Cauſe of an Appeal, he {hall ob- 
tain Sentence with Charges : And if on the contrary, he 
make default in the proof thereof, then he is to be compel- 
ed to pay the Party Appellate his Charges. 

_ 6. lt before the proceedings of the Judge (from whom 
it is Appealed) are tranſmitted, the Party Appellate doch 
confels the Grievances, and doth conſent that it [hall be 
proceeded in the principal Cauſe, and doth pay the Char- 
ges of the Grievance ; the Party Appealing (if he were 
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Plaintiffin the firſt inſtance, he ought co cranſmir he pro- 
ceedings at his own coſts; or otherways, the Judge to 
whom it isAppealed,cannot proceed in the principalCanſe, 
Likewiſe if the Party Appellate were Plaintiff in the firſt 
inſtance, and deſires that the Judge of the Appeal ſhould 
proceed in the principal Cauſe, he mult take care to get 
the Proceedings tranſmitted at his Charge. The Defendant 
may alſo in the firſt inſtance, whether he were the Party 
Appealing, or the Party Appellate, if he knew that the 
Plaintiff did Inſtitute an injuſt Action in the firſt inſtance, 
and knowing that he hath been at a vaſt Charge in the Sute, 
already (that ſo he may recover the ſame again in the 
Appeal) he may cauſe the proceeding to be tranſmitted, 
but at his &wn coſts. Yet admit that the Party Appellate 
will not confeſs the Grievances, but (having a mind to a- 
void Sute, and future Charges) doth conſent to the Judge 
of the Appeal, and doth agree to procezd in the principal 
buſineſs; then if the Party Appealing doth believe that he 
can prove theſe Grievances, and if he will conteſt further 
about the ſame, he ought to tranſmit the proceedings at 
his own Charges; which thing if he refuſeth, then he ought 
to be condemned 1n thoſe Charges, which the Party Ap- 
pellate hath been at, by reaſon of ſuch a pretended Ap- 
peal from Grievances, And on the contrary, if the pro- 
ceedings are tranſmitted, and it do appear by them, that 
iuch Grievances were impoſed, the Party Appellate is to 
be Condemned in Charges. Therefore let the Party Ap- 
pealing beware how he proceed any further in his Cauſe of 
Grievance, if he thinks he cannot juſtifie the ſame; and to 


avoid Charges, let him alſo conſent with the Party Appel- 


late, to proceed 1n the principal Cauſe, omitting his Cauſe 
of Grievance, | 


SC ECT 
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1. The Judges of the Arch-biſhop deferring to pronounce Sens 
tence, it is Lawful to Appeal from them, ; 

2. When the Party Appealing from the rejeftion of a conclud- 
ing matter, &c. ſhall obtain his Appeal, and when not. 
Alſo the manner of offering immediate Proof, 

3. The order and manner of Particularizing andSpecifying this 
Appeal, from the rejef1on of this matter or Allegation. 

4+» The Party Appealing from Grievances which are impoſed 
at the very ſame time, in which the Definitive Sentence 
3s H:9nounced, ſhall bave full Charges, and the Sentence 
( altho»gh juſtly Pronounced perhaps as to the Juſtice of 
the Cauſe) ſhall be retrafted as unjuſt, though it were 
not Appraled from it. 

g. It is Lawful to Appeal from an unjuſt Excommunication, 
Pronounced upon a Falſe and undue Certificate of a Ci- 
tation. 

6. Of an Appeal from an Immoderate and Exceſſive Taxati- 
on of Charges, ; 

7. The manner of juſtifying an Appeal from the Taxation 
of Charges, &C. 


F it be concluded in the Cauſe, and the Advocates on 
both Parties have given the Judge informations,2s well 

in matters of FaCt, as inthe points of Law, ſo as that they 
have nothing further to ſay in the Cauſe z and if there have 
been frequent aſlignations to hear Sentence, and the Judge 
hath refuſed,or at leaſt hath deferred unjultly toPronounce 
Sentence, either for the Plaintiff or the Defendant, it is 
Lawful in theſe caſes, for the Party Grieved to Appeal 
(from theſe delays in not Adminiſtring Juſtice,) to the 
King's Majeſty in his Court of Chancery 3 and the Appeal 
is valid ; at leaſt ſaith Mr. Clarke, 1 have had it adjudged 
ſo in this caſe, twenty Years ago. And although thereare 
now certain and determinate Judges Delegates, yet they 
have not a Commiſſion to hear all Cauſes in general, but 


2 only 
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only to hear and determine Cauſes of Appeal, which are 
interpoſed to the Kings Majeſty,and to his Court of Chan- 
cery, by vertue of an Act of Parliament ; and therefore 
none can have acceſs to them by way of ſimple or double 
querele, Cc. 

2. If the Judge doth reje& any concluſive matter which 
is pertinent to the Cauſe Inſtituted, (viz. the payment 
of a Legacy and Tithes, or the exceptions againſt Witneſ- 

+DeFiſce gra- TS | and ſuch like things) either exprelly or tacitly, by 
vaminiv plu- proceeding to other things contrary to this Petition ; the 
72 © plenius Party who deſired the ſame to be admitted, may Appeal 
75,0 "a ef _ for the not admillion of itz and if in his Appeal he doth 
blew de _ not prove the Truth of the things propounded, and of the 
a n1mb. 62. 44 matters rejeted, he ought to loſe his Cauſe of Appeal ; 
2:1merm 65. becauſe it is to be preſumed on behalf of the Judge z that 
—//-/;".., is, that the Judge knew that the premiſſes alledged were 
1-4: Not True, and that the ſame were propounded with an in- 
tention to protract the Sute ; but if in the aforeſaid caſes, 
the Party propounding the premiſles (that is, the matter - 
or Ailegation, which is concluſive in Law) doth aver be- 
fore the Judge, that he doth not propound the ſame out 
of a malitious mind, nor with an intent injuſtly to delay 
the Sute, and that he -belitves he can prove the ſame ; 
and thereupon doth offer himſelf ready and prepared to 
prove the ſame immediately and forthwith; and yet the 
Judge doth refuſe to admit the fame expreſly, or tacitly 
by proceeding to other things, contrary or prejudicial to 
the admiſſion thereof, or at leaſt doth unjuſtly defer to ad- 
mit the ſame ; the Party Appealing in this caſe, ſhall pre- 
vail and obtain the Viftory in his Cauſe of Appeal : Though 
in his Appeal, he doth not prove the Truth of the things 
contained in the matters or propoſitions, which were re- 
jected, And this Mr. Clarke faith he hath had adjudged in 
a Court of Controverſke ſix and twenty years ago; and it 
is daily practiſed thus before the Kings Delegates. 

3- Mr. Clarke hath thought fit to add this, which fol- 
lows, as an enlargement or confirmation, of what is ſaid 
at the firſt number, and the firſt Se&t. of this Chapter, 
(Sc11.) that in Appeals, from the rejeQion of an Allega- 
tion, or other matters, (althovgh concluſive) it is not 

ſuſhicient, 
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ſufficient, (if you intend to prevail in your Appeal) 
that you inſert the things contained in the mattcr or Alle> 
gation which 1s rejected in your Appeal, but thit you 2 
alſo prove theſe contents; for otherways, you ſhall loi: 
your Cauſe ; becauſe it is to be preſumed for the Judge, 
trom whom it is Appealed, that either this rejeted mat- 
ter was propounded with an intention to protrat the Sute, 
or that the Party could not prove the ſame: Add alſo that 
if in the matter rejected, there were contained any Articles 
or Poſitions, which by Law are not to be admitted, be- 
cauſe they are impertinent to the Cauſe, or were formerly 
propounded, or are contrary to thoſe which have been al- 
ready propounded, (upon which Witneſles have been Pro- 
duced, Sworn, Examined, and their Depoſitions publiſhed, 
and made known to the Parties : ) And admit, that in this 
Appeal you prove the Truth of all theſe Articles, yet the 
Judge of this Appeal.ought not to admit theſe Articles, 
but. only the reſt of the Articles which are pertinent, and 
ought to be admitted by Law ;, and the Party Appealing 
in thiscaſe is to be condemned in Charges, at lealt he ſhall 
not. obtain Charges, and if he do obtain any, yet they ſhall 
bevery mean and ſmall. The reaſon is becauſe that in fo 
dubious a matter, it ſhall rather be preſumed for the Judge, 
and it may be urged on behalf of the faid Judge, from 
whom it is Appeated, that he hath rejected this __—_ 
or matter, in as much as it contains diverſe Caules, or 
diverſe Articles, which by Law ought not to be admitted ; 
or that the Judge, (though he have rejefted this matter,) 
hath only rejected thoſe Articles, which are not to be ad- 
mitted by Law : But quere, becauſe the Party Appellate, 
deſiring the whole matter to be rejected, and not conſent- 
ing (either before the Judge from, or to whom it is Ap- 
pealed) that theſe Poſitions ſhonld be admircted, which by 
Law ought to be admitted; he is therefore an occalii- 
on of delay, and hath given occaſion for an Appezl, 
vpon the rejetion of the matters aforeſaid Let the 
ProQors therefore take heed, that in theſe Appeals, from 
the rejetion of any matter, (if they are doubtſal of any 
Article, whether it ought to be admitted or not) th:y ra- 


ther chuſe to admit, than inſert the ſame in the Appeal ;, 
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and ſo by omitting thoſe Articles which are not to be ad- 
mitted, they take away all controverſte, rouching the 
Charges which are to be allowed, or are not to be allow- 
ed, or whichare to be moderated, 

4. If at the ſame time, in which the Sentence is pro- 
nounced, the Judge (before the .pronouncing thereof) 
doth Grieve the Party againſt whom the Sentence Is pro- 
nounced, by rejecting the Witneſles, or any matter of 
defence which ought by Law to be admitted, the Party 
Appealing in this caſe, if he juſtifieth his Cauſe of Appeal 
from thoſe Grievances, ſhall obtain Sentence, with his 
whole Charges; and the Definitive Sentence, though o- 
therways juſt, as to the merits of the Cauſe, yet (ſeeing it 
was proneunced within the time allowed for an Appeal 
from thoſe Grievances, impoſed at the ſame inſtant) it 
ſh2ll be revoked as an attempt, or a thing done by way of 
attempt, although it be not Appealed from the ſaid Sen- 
tence ; yet the Party Appellate in this caſe may ask and 
procure Sentence to be pronounced (on a new ſcore, as to 
the principal Cauſe) before the Judge of the Appeal, and 
may obtain his Charges made in the firſt inſtance in all 
things, like as if it had been obtained in the firſt inſtance, 
before the Judge from whom it is Appealed, and as though 
it had not been Appcaled at all. This Mr. Clarke faith he 
has known adjudged, but quere quid fit jurts ? 

5- Althongh every Excommunicate Perſon, who is Ex- 
| * Lanf. c. quo- COMmunicate upon a fictitious, and falſe Certificate, * may 
iam de Ap-and (by daily praCQtice) is wont to obje& againſt this Cer- 
4 3» 62 tificate, and to deſire an Abſolution, from this injuſt Ex- 

communication, yet may the Excommunicate Perſon in 
this caſe Appeal from the ſaid Sentence of Excommunica- 
tion, fo tl:2 Superior Judge, and objeft before him, a- 
gain!t tne Certificate of the Citation, upon which he was 
Excomimnnicatez and if he proves theſe ObjeQtions, he 
ſhall obtz'2 his Appeal, and the Adverſe Party who ob- 
taincd this Excommunication, is to be condemned in Char- 
ges of the whole Appeal, and of the injuſt Excommuni- 
catic:i, and the principal Cauſe is to be tried before the 
Judge of the Appeal; if therefore this Cauſe of Appeal is 
given, and the Excommuniate Perfon doth ſuſpeCt the 

Judge 
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Judge, it 44 molt $aic (07 111m wo ule his Appeal. And ob- 
ſerve,thar this \ppeal ought te be interpoſed not only from 
the ſaid Sentence of Appeal onlv, butalſo if in caſe there 
were a Citation Decreed, vis: © moaw, by reaſon of a falſe 
Certificate, (vi-.. that the Party was ſought at his Houle, 
&c.) the Appeal ought to be interpoſed as to the Decree 
of that Citation alſo. For to Decree a Party to be cited 
vis © mods, upon a Certificate that he was ſought in a 
place where he never inhabited, and to Decree a Citation, 
no primary or perſonal Citation preceeding, is all one and 
the ſame thing. And for certain to Decree any one (un- 
Jeſs he be a fugitive, and ſuch as hath no habitation,) to 
be cited by publick edit, viis & mods, no primary Cita- 
tion prece*ding, It is a very juſt Grievance. Of this ſee 
more, where it is ſpoke of the manner' of objecting a- 
againſt an injuſt Excommunication, in the ſecond part of 
this Book. 


6. Ifexceſſive Charges are taxed, * that is, if the Judge * Zanfr. c.que- 
doth exceed in the Taxation, it is convenient for the Party _ de Appel. 
Appealing to declare particularly in his Appeal, to deduct * 7 


theſe exceſſes, and to diſtinguiſh firſt thoſe Charges, which 
are to be allowed by Law, and by the Style of the Court, 
and alſo thoſe which are expended by the Party : And 
then becauſe in the Schedule of Charges, which is offered 
by the Party, and is Taxed by the Judge, there are con- 
tained both the juſt and alſo the extraordinary Charges 
in this Appeal therefore mention is to be made of the whole 
Schedule of Charges ; and ſeeing that if both theſe Sche- 
dules, (viz, the ſaid firſt Schedule, which contains only 
the juſt and due Charges, and alſo that whole Schedule 
given by the Party, and Taxed by the Judge, which con- 
tains as well thoſe which are due, as thoſe which are ex- 
traordinary) were inſerted in the Appeal, and the Inhi- 
bition,(for the Inhibition ought to contain the tenor of the 
whole Appeal) the ſame would be too long and tedious : 
And therefore theſe Schedules are to be annexed to the Ap- 
peal, and theſe words are to be inſerted, (Scil.) © As is con- 
© tained in the Schedules annexed to theſe preſents, which 
© if the Proftor aforeſaid will,and do defire may be accoun- 
© ted as read, and inſerted in this Appeal, ©s. In which 
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ſecond Schedule thus annexed, the extraordinary Chaiges 
are to be deſcribed, and fer down. And the fjaid extraor- 
dinary Charges ſo contained in that Schedule, ought to 
be prticula:ly inſerted, either in the Appeal, or elle by 
referring to a third Schedule, annexed thereto alſo. Ir is 
likewiſe neceſſary, to conclude in that Appeal, that if. theſe 
extraordinary Charges, (which is to be underſtood of thoſe 
Charges, 'mentioned in the third Schedule) which are not 
allowable, or if many or ſome of them had not been al- 
lowed and Taxed by the Judge, in his general Taxation, 
the ſum ſo Taxed could not have extended to above ſuch a 
{im : And in thisthe Party Appealing is wont to refer him- 
.'f ro theſe reſpeQtive Schedules or Charges, and to the 
7:xation made by the Judege ; for at the bottom of the 
Schedule. which is offered, the Judge 1s wont to Tax the 
Ciarges to ſuch a certain ſum, | 

7 Now Mr. Clarke ſays, he cannot remember, that 
the Parties Appealing in theſe caſes, ever got their Ap- 
peal z the reaſon whereof, he ſuppoſeth was partly becauſe 
the Appeals were not concluding, nor particularly deſcrib- 
ing the extraordinary Charges; and partly (though the 
Judge might exceed a due meaſrre in the Taxation) yet 
becauſe the Party Appealing made default in the proof of 
this exceſs. That therefore the Parties Appealing (from 
ſuch immoderate Taxation,) may obtain their Appeal, 
they maſt prove the exceſs or immoderate Taxation, on 
this manner. 1 in the Schedule of Charges, there are ex- 
traoiGinary Charges asked for the diſpatch of a Commilſ- 
ſion, 1n remote parts, (as is very uſual) the Notary who 
was taken and made choice of, for the diſpatch of thisCom- 
miſſion, is to be produced as a Witneſs ; if any extraordi- 
nary ſum 1s pretended to be given to the Commiſſioners, 
for their pains about the diſpatch of this Commiſſion : If 
an extraordinary ſum is deſired to be allowed, under co- 
lour of journey Charges for the Witneſles ; or any other 
Charges about the Witveſles or Commiilioners, to wit for 
their meat, Zc. the ſaid Commilitoners and Witneſſes are 
to be produced, as alſo thoſe Perſons, in whoſe Houſes 
the Commillioners ſate, and where the Witneſſes were pro- 
duced and had their meat : Which perſons without doubt, 
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can depoſe the reſpective ſums they received, and which 
were duly disburſed in and about the ſame. If alſo in the 
ſaid Schedule of Charges, a greater ſum is asked for the 


| Examination of the Witneſles, for the Copies of their De- 


politions, and for the Proctors Fees, than is due by the 
Stile of chat Court, (in which the Cauſe is tried,) this 
Cuſtom of the Court, and the real ſum, which is due by 
that Stile or Cuſtom, ought to be alledged and proved by 
the Party Appealing z becauſe theſe Charges cannot be 


| proved, but by inſpeCtion of the proceedings of the Judge, 


from whom it is Appealed. But if in the aforeſaid Bill of 
Charges, the Party who obtains this Taxation, Jloth defire 
any Fees, for the Examination and Copies of more Wit- 
neſſes than were examined, or doth deſire Fees for Prao- 
tors, Advocates, or Sollicitors for any Term, before the 
Sute was begun, or for thoſe Terms in which nothing -: all 
was done in the Cauſe, (it being perhaps pnr to 0 utrae 
tion, for two or three Terms together) i 1012 cn ceſſes 


[| may be juſtified by rhe Afts them'clves: Anil 1 (when 
| theſe extraordinary and inallowalie Charges are toducted) 
| It doth appear, that (it thee extr22rainzry Charges, or 
' ſome of them, h2d not been allowed by the Jadge, from 
| whom it is Appealed in bis 1 id gencrel Taxation,) the re- 
| maining ſam or Charres, ſpzcifi2d in the ſaid Schedule, 
| could not have extenicy to the fam Taxed, the Party Ap- 


pealing in this caſe, ſhall obtain his Appeal. But it is to 
be noted, that although the Judge of the Appeal do re- 
form the. Decree (zs to the Taxation of Charges) iater- 
poſed by the Inferior Judge, and do condemn the Party 
Appellate, in the Charges of the whole Appeal ; yet if it 
be required of him, the ſaid Judge to whom it is Aprealed, 
ſhall Tax and allow the Party Appellate his Lawtul and 
Juſt Charges, and ſhall compel rhe Party Appealing ta 
pay the ſame, if it be Appealed only from the extraurdi- 
nary Taxation. For if it were Appealed, as well irom the 
Definitive Sentence, as alſo from the Tax:tion of Charges 
and the Judge of the Appzal, procecding in both the Cau- 
ſes, doth pronounce his Sentence egainit the Party Appel- 
late, whereby he retracts the Sentence cf the Inferior 


Judge, as to the principal Cavſe; the Appellate in this 
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caſe, in the ſaid Cauſe of Appeal, from a Taxation 9 
Charges, ſhall not obtain a new Taxation of Charges, 
for the Party zppealing is to be freed from all Charges 
and ſhall obtain his Charges of the firſt Inſtance, See fur. 
ther what is ſaid of compounding the Charges, at the firſt 
Chapter and the ſecond number of this part, 
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CHAP 
E SG Fo ©: 
Of Matrimonial Contracts. 
I, Cauſes touching Matzimony are wont to be tried in theſe 
Courts. Alſo in what form inſtituted, and how many- 
fold theſe Cauſes are, 
2. The manner of getting a Citation with an Inhibition in 
52 Cauſes of Contratt. | 


' 3+ The manner of proceeding in a Cauſe of Jattitation or 

Boaſting of Matrimony, and the tenor of the Sentence to 
be pronounced in the Cauſe. 

4+ The form of alledging and juſtifying this Faititation of 

| Marriage, before the Sute is comeſted. And of the tenor 

of the Sentence, if the Defendant doth juſtific this Jatti- 


| tation or Boaſting, Ts 
s. The 
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5. The Defendant may give and propound, a juſtifiable ma 
ter (in this Cauſe of Jaftitation of Marriage, in ord 
zo juſtifie what be hath ſu boaſted of ) after Sute ig co 
reſted, Alſo the tenor of the Sentence in this caſe. 

6. The Defendant being cited in a Cauſe of Jattitation 
Boaſting of Marriage, may Inſtitute an Aftion againſt t 
Plaintiff, (in a Matrimonial Cauſe about a Contraf 
either in the ſame Court, where himſelf is (o cited, or b 
fore any other competent Fudge. 

7. The manner of Beginning, Proſecuting, and Ending a Cay 
of Contratt, if the Defendant either cannot be cited, or 
being cited by publick Edift, he do not appear either 
biniſelf, or his Proftor. 

8. The manner of producing Witneſſes in a Cauſe of Contra 
after the Atteſts are publiſhed ;. and the eſpecial priviled 
of this Cauſe. 

9. The manner of Sequeſtring or Separating the Wom 

- (who is Sued in this Cauſe) from the cuſtody of her 
rents, whilft the Sute depenas. 

10, Of a general intimation and Inhibition in a Cauſe 
contratt. 

11, The manner of puniſhing thoſe perſons, who contraft 
folemnize a clandeſtine Marrige, whil# the Sute depent 
or againſt the Inhzvition of the Fudge. 

12. The Matrimony whichis contrafted, or ſolemnized wh 
a Sute depends, enjoys n0t the like priviledges, as a Mi 
riage which is really, and Lawfully ſolemnizcd. 

13. The manner of proceeding, if the Party who is Sued (| 
ing Excommunicate and Impriſoned ) doth agree to ſole! 
nize the Marriage. 

14. In what caſes the Judge may condemn the Party obtai 
ing the Sentence w Charges, or abſolve the Party ( 
gainſt whom the Sentence 15 pronounced) from Charges. 

15. The manner of putting Sentence in Execution 1 th 
Cauſes of Contrafts. 

16, 1e manner of proceeding again$t the Defendant refuſs 
zo ſolemnize the Marriage, according to the tenor of ! 
Sentence. 


17. Anoth 
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le mat *T* Another ANNCY of proc eeding if the Defendant doth yet 

» ard refuſe to ſolemnize the Marriage, notwithſtanding. 

i cas 18. A third perſon may come in for his interest in this Cauſe 
of Contratt, and certain other Cauſes, 


Hon or 


7. £ F any doth contra& Marriage, but doth not ſolemnize 


wi it in the Face of the Church; and if the Woman 
doth deny this contra ; the Man may Inſtitute an 
Caſe Aftion in a Cauſe of contract 3 and if the Plaintiff | 
1, or jf (ear that the Woman (whilſt the Sute depends) doth in-' 
her tend to contrat another Marriage, he may take care to 
ofert in the ſaid Citation, an Inhibition againſt the Party 
tra, tobe cited, to forbid her to contra&t Marriage with any 
viledee ther, whilſt the Sute depends or that ſhe procure any for- 
er contract to be ſolemnized. 2. If a Marriage is ſolem- 
Von ized in the Church, and the Woman doth go from her 
-r Þ,, Husband, * or if on the contrary a Husband hath caſt off « 11,;145 ra- 
is Wife, then an Action is to be Inſtituted in a Cauſe of quam Zxcom- 
uſe of Reſtitution of the conjugal Yoak. If any doth ſolemnize 7#:carus po- 
Matrimony with oneWoman,and doth afterwards procure j;. 27 7, 
at or i ſecond Marriage to be ſolemnized : If ſhe who is the Tholofs. queſt. 
end; Lawful Wife doth deſire to be reſtored to her Husband, 172. 
_ * xn Actionisto belInſtituted in a Cauſe of Divorce, from 
whilf the Bond of Matrimony, and of Reſtitution of the conju- 
Mar. gl Yoak. But the Action 1s to be commenced, as well 
zgainſt the Party taking the ſecon:l Wife, as alſo againſt 
 (be- ;he ſaid ſecond Wife ſo taken : Or otherways, a Sentence 
\lzm. of Divorce being pronounced againſt the Man, (the ſaid 
Woman taken in the ſecond Marriage, not being alſo call- 
tain. ©) the Sentence avails not as to her, nor ſhall this Sute 
(4 prejudice her, which otherways it might do if ſhe were 
; HRlled, and the aforeſaid Sute were Inſtituted againſt them 
theſe th. And this which is ſaid as to the Wornan, has the like 
lect, as to the Man. 3. Likewiſe if a Woman who is 
iſong Married toa Man, who hath a former Wifz in being, doth 
* fo Elire to be releaſed from that Man (ſhe having alto a ſor- 
: Husband in being.) And deſiring that the performance 


{ the ſaid Matrimonial contra&, betwixt her and the ſaid 
an, may be pronounced as nul! and invalid ; 1a thiscate, 


ther | ſhe 
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ſhe muſt Inſtitute her Action, as is uſual in a Cauſe of 
vorce, from the Bond of Matrimony ; and for thoſe | 
ſons even now mentioned, it 1s expedient that that A& 
be Inſtituted againſt the Lawful Wite of the 1:1d Man. ] 
like alſo muſt be obſerved againſt the Woman. 4. ] 
+ :ſemb. pe- Virgin who is within twelve years of age, | but above 
zat. fj. de ritu yen doth aQtually ſolemnize a Marriage witha Minor, w 
57 nets 's is under fourteen years of age ; ſo ſoon as ſhe comes t 
Mn. I '7” Lawful age, that is, to twelve years of age, ſhe may ca 
2uptiis in text. before a Notary publick (if a Notary can be hed) : 
juſts aurem1- before Witneſles, and may diſſent from this Marriage, : 


| 4 Comr414+ proteſt that ſhe doth not in the leaſt intend to retifie 


Matrimoni . I ; 
- mogeonngt"W ſaid Marriage in any reſpe&, or conſent toit; but on 


7ima, que vel Contrary, to recede from it, and foriake it : In thisc 
zmpediunt ilud ſhe may Lawfully ſolemnize a ſecond Marriage, with : 
A ir other ; for by this diſſenting the firſt Marriage is rend! 
fokunt he pe- aull : What is here faid of a Girl under twelve years 
nius rraduntur age may alſo be underſtood to take place in a Man w 
« Weſemb. ubi js Married under fourteen years of age. Yet in theſec; 
Jupre "7 1 before Perſons contraCt and ſolemnize a ſecond Marria 
they are wont to commence an Action againſt the Perſ{c 

(with whom they did actually Marry in their Minoril 

when they come to Lawful age, in a Cauſe of Nullity 
Matrimony, and they may obtain the Sentence of the Jud 

for the Nullity thereof. Yet although the Perſons in t! 

caſe are wont (before their ſecond Marriage, ) to Inf 

tute an AQtion, for the Nullity of the firſt Marriage, a 

to obtain Sentence accordingly, yet if before the Inſtitu 

on of this Cauſe, the ſaid Woman doth ſolemnize anott 

Marriage (no Sentence preceding) this ſecond Marria 

is valid, and is accounted Lawful, ſo as (after the : 

* c-hir#i; Party hath attained the Lawtul age) no manner of co 
conſ1.83.n.11, ſent went before, either in Words or Afts, which mig 
cert. 3. Baldus, tend to a confirmation of the firſt Marriage. But adn 
= 7ep1--14-that the Woman doth come to full age, whilſt the M 

. de emanelib. A a . 

Socinus cor it, 18 YET IN his minority, that is, under fourteen years of ag 
29.7. 2.5 5, (for in this caſe, there is required an expreſs diſſent as 
U0le" Le Mynſ. bove, or an inſtitution of the Atticn for the Nullity of t 
"_ * RG _ Marriage, ſeeing there is required the * mutual conſent 
tem. #. 7, both the Parties, ere the aforeſaid Marriage be u_ 
whi 


* m— 
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of Di-|which cannot be had, if either of the Parties bea Minor; ) 
© rea-|therefore the Woman (as was ſaid above) may very 
ation Lawfullg- contratt, and ſolemnize a ſecond Marriage : 
- The Yet the premiſles are to be underſtood of a young Man, 
. If a who ſolemnizeth a Marriage, within fourteen years of age, 
ve ſe. and doth not diſſent from thisMarriage ſo ſoon as he comes 
, who|to a Lawful age ; the young Woman being then alſo 
es toalyounger. If in this caſe even now ſpecified, the aforeſaid 
' comeParties, who do actually ſolemnize this Marriage in their 
) and|Minority, fo ſoon as they cone to their full age, (that is, 
e, and the Woman to twelve, and the Man to fourteen) do ratifie 
fie the |the ſaid firſt Marriage, by words, calling cach other Hus- 
on th: band and Wife, or by Deeds or Letters, Meſſages, Gifts, 
is ca |or other ſigns of familiarity, hereby approving the faid 
th any |Marriage, (though ſo ſolemnized within the aforeſaid 
ndred|years) but more particularly ratifying it by carnal know- 
ars of|ledge of each other, lying together in one and the ſame 
1 who|Bed; and yet notwithſtanding all this, they endeavour to 
e caſs \ſolemnize a ſecond Marriage, with ſome elſe; either of 
-riape, the Parties in this caſe, may Sue the other, (who endea- 
erſot, Your a ſecond Marriage) in a Matrimonal Cauſe, and 
ority) in a Cauſe of Divorce ; and if the Plaintiff in this Cauſe 
ity of do prove the firſt Marriage ratified, by a conſent (as a- 
Judge foreſaid) either by Words or Letters, &c. before the ſe- 
in ths/cond Marriage, and after the Lawful age; he or ſhe thus 
Inſti Suing ſhall obtain a Sentence of Divorce, revoking the 
>, ant;ſecond Marriage, and confirming the firſt Marriage. 5. If 
tituth/any do contract, and ſolemnize a Marriage within the de- 
10ther grees of conſanguinity * or affinity being prohibited by * Y:ſemb. ub? 
rriaz the Divine Law, or not permitted by the Laws of the /#774- £0!- 963- 
he fail /Realm 3 this Copularion is not Matrimony, but Adultery, marry _ 
f con-|0r rather Inceſt : And an AQtion of Divorce,from the Bond erg9, ; 
might/of Matrimony, 'may be commenced by both Parties; or | 
admitather (ſeeing the Marriage was void in the beginning) 

e Manſin Action may be commenced in a Cauſe of nullity of the 

of age Marriage. 6. If a young Man doth treat with a Woman, 

It a$#/N order to contraCt a Marriage with her, or perhaps hath 

of thzcontratted a future Marriage, but not a Marriage to be 

ſent df(celebrated immediately, but only after ſome time, or un- 

_ ſome conditions, whoſe eyent mult firſt be expeQted : 

wWIll | 


| 


| 
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If the faid Woman doth boaſt and affirm, that the aj 
young Man hath contracted a Marriage with her, which! 
to take place immediately, and ſo conſequently doth ca 
him her Husband, and her ſelf his Wife, (which often fal] 
out to the great prejudice of the young Man, who pur 
poſeth to contraft another Marriage) this young Ma! 
may have an Aion againſt this Woman, in a Cauſe 
Jacitation of Marriage, ' 7. The like Cauſe alfo, the Wo 
man may inſtitute againſt the Man, 1n the like cafe : An 
becauſe Marriage is not cnly ordained to avoid Fornicat 
on, but alſo for Procreation z if therefore a Marriage | 
aQtually ſolemnized betwixt a Man and a Woman, wh 
are altogether uncapable (not by reaſon of 1ge, but b 
reaſon of ſome natural Impediment) to Procreate Chil 
dren to wit, by reaſon of [mpotency, coldne!s and the lik 
theſe render the Marriage null. Thoſe natural impediment 
ſometimes happen, bothto the Woman and the Man. 8. | 
a Husband is Cruel and Brutiſh to his Wife, threatning he 
Death,or uſing ker Barbarouſly in Words or Aftions,givin 
her Poiſon to DNrink,or committing ſome ſuch like aCt 
as the Woman 1s in danger of her Lite, by living with he 
Husband, or at lcaſt is 1ot able to undergo the conjuga 
Yoak ; the Woman in this caſe may commence Sute a 
gainſ{t her Husband in a Cauſe of Divorce, or rather in 
Cauſe of ſeparation from Bed and Board by reaſon of cru 
elty. The like Cauſe alſo may be Inſtituted by the Mai 
againſt his Wife. 9. If a Woman deſires to be Separate 
or Divorced from her Husband, (or on the contrary 
Man from his Wife) by reaſon of Adulcery, they mul 
alſo commence the like action, in a Cauſe of Divorce 0 
Separation from Bed and Board. 10. If the Parents, 0 
Friends of a Man or a Woman, who were preſent at th 
time of ſolemnizing, or contraCting a Marriage betwix 
their Children or Kindred, &c. or any other Perſons ; 0 
if a Definitive Sentence is Pronounced for a Marriag' 
(the Parents or Friends knowing of and bcing preſent ti 
ſuch a Sentence) from which Sentence, no Appeal is in 
terpoſed, or if an Appeal be interpoſed, yet the ſame 1 
not proſecuted, but deſerted : Notwithſtanding which, th 
{21d Parents or Friends, of the ſaid Woman, do ſo kee! 

| an 


4 
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: 


| Parents, or Friends.in a Cauſe of hindrance of Marriage ; 9in * 
| and the Premilles being proved, they are to be Corrected {4*«-Mynſ-lnſt. 


| contempt of the Law. And if the Plaintiff doth know 


| Cauſe, and requires the like proceedings, as a Cauſe of de- 
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and detain her, againſt her Will, that ſhe cannot be cited 
to anſwer in a Matrimonial Cauſe, or {he cannot be 
had or come to, ſo as the Marriage may be ſolemnized, 
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' according to the Sentence; or if they do by words or 


threatnings endeavour to perſwade the Girl ro deny the 

Marriage, although contraQted in their preſence, or ad- 

judged by Sentence as above, and doendeavour to Alienate * #ic intendi- 

her Love and Aﬀe@tion, from this Man, and ſometimes do _— de ſponſali- 

Sollicit her to Marry ſome elſe : 1n this caſe, he who con- on Ps _ 

trated this Marriage with the ſaid Girl, may Sue the ſaid 4;2a8 qu ritu 
aunc 


de nup. Seft. ſt 


and Puniſhed, according to Law, and at the Judge his ,,,,*.. $M 


| pleaſure, and are to be condemned in Charges. The like G411.2.06f. $0. 


may be underſtood of a young Man, if the Woman is ”- 5Weſemb.f. 
Plaintiff. pres m_—_ 

2. If a Plaintiff in a Matrimonial * Cauſe, doth believe —- & ny 
or doubt; that the Defendant who is to be cited, will (whilſt pronuniar. 46. 
the Sute doth depend,) contra&t or ſolemnize Marriage Se#. materfam. 


: p . Wires % S. Angelus 
with ſome other : Let them take care to inſert an Inhibiti ©7 Fab. in Set, 


| on in the Citation, againſt the Party to be cited to inhibit ,;;., ;» princip. 


or forbid them to contra any other Marriage, with any 1»ſt. de donati- 
other Perſon, whilſt the Sute doth depend ; and that (if 97 1 /-rale.q0. 
they have actually contratted any ſuch Marriage, before es Nous 
the ſaid citation is Executed,) they proceed not to ſolem- ,.,, Fe 98h 
nize the ſame, in the Face of the Church, under penalty of nialis, eſt nibil 
or 4liud quam jus 
ſuſpe& any Perſon who is likely to ſolemnize Marriage with rr? 

the Defendant, they obtain a general Inhibition in the ſaid | wares pa- 
citation, (viz.) againſt the Defendant and the ſaid Per- rentibus corum 


ſon whom they ſuſpe& in ſpecial, and all others in general, 974 ſponſum 


ſperſamve ma- 
. . Frimoni Cole 
( whilſt it depends) under Penal- jymmarionem 

recuſantem, &c. 
ut reus condem- 
nerur ad Ma- 
. G 9. WY” 1000008 cle 
famation 3 this only excepted, that in a Cauſe of jaQtita- ſummationem , 
tion of Marriage, the Defendant is to be compelled to an- &c. Dn. Haby. 
{wer to the poſitions of the Libel, though no Witneſſes are ST Fu 
produced upon the ſame, which cannot be done in a Cuuſe ,, 1; 


oY 
R of 


forbidding 
judice of 
ty, &c. 

3- A Cauſe of jaQtitation of Marriage, 1s a Plenary 


them to do, or attempt todo any thing in pre- 
the Sute, 
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of defamation. If therefore the Plaintiff do prove, either 
by the Defendant's Confeſſion, or by Witneſles, that the 
Defendant ſaid or boaſted, that he had contracted Mar- 
riage with theDeſendant,or that the Plaintiff was his Wife, 
and if the Defendant doth not alledge and prove that he 
{aid, and boaſted this upon ſome juſt grounds, (Scl. if he 
+ #999[11;4por- Cannot prove that an immediate Marriage * was contraQt- 
ro alix dicuntur £4 betwixt them, as he hath given out) in this caſe, Sen- 
de fururo 4li1 tence is to be pronounced for the Plaintiff to this purpoſe, 
te ages na (viz) that the Defendant hath raſhly and injuſtly boaſt- 
gy wi f. ed ſuch a contra®@, and perpetual ſilence is to be impoſed 
deſpoyſule1. 3. £0 the ſaid Defendant, in that behalf, and he 1s alſo to be 
Carozovit condemncd in Charges, 
prox. 1 + 4- But if the Defendant being called, doth intend to 
yo Serine juſtifie the jaQtitation of Marriage mentioned in the Libel, 
Feil,l,24ts 2+ 4. (that is, that he hath juſtly and truly ſaid and boaſted ſuch 
18. Thoms acontrat) he may propound a juſtificatory, or a defen- 
ar wand 4 5 live matter or Allegation, (on the day aſſigned him or his 
4,5; * Proftor to anſwer to the Libel of the Plaintiff) before Sute 
is conteſted, or inſtead of the form of conteſting Sute: 
And that may be done thus, © I N, (that is the Defendant 
© or his Proctor) in anſwer to the Libel, already given in, 
* in this Cavſe, do heregive in a matter or Allegation, in 
© ſtead of an anſwer; and 1 do Anſwer, Alledge, Proteſt, 
© and do #1] other things, as is contained in this Allegation: 
* And under Proteltation of the Nullity, the Incptitude, 
© Generality, &c, of the ſaid Libel of my Adverſary, I do 
© contelt Sute negatively to the ſame. Seeing the juſtifica- 
tion of this _— of Marriage is propounded and al- 
ledged at the time of conteſting Sute, if the Defendant 
prove, that his boaſting was upon juſt grounds, (that 1s, 
that he did really contract an abſolute Marriage with the 
Plaintiff) the Judge may pronounce in one and the ſame 
Sentence, not only that the PlaintifF hath made default in 
the proof of his Libel, (at leaſt in as much as he delires, 
that the Defendant may be pronounced to have defamed, 
and unjuſtly boaſted ſuch a contra witi the Plaintiff, and 
alſo that ſilence tay be impoſed to the Defendant) but 
alſo Sentence may be pronounced at the ſame time, for 
the Marriage alledged like as if a Matrimonial ag 
een 
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| beenoriginally Inſtituted : But if the Defendant duth make 
default, in the proof of what. he undertakes to juſtifie ; 
| then on the contrary, Sentence is to be Pronounced that 

the Plaintiff hath proved his Libel, and that the Defendant 
hath failed to juſtific and prove the contraCt by himalledg- 

ed and pretended, and that therefore perpetual ſilence is 
to be impoſed upon the Defendant, as to the matters by 
him deſired and alledged, and that the Plaintiff ſhall be 
diſmiſſed from the Inſtance and Petition of the Defendant, 
and the faid Defendant to be condemned in Charges, of 
the whole Sute. 

5. And although (as is now. ſaid) this matter in or- 
der to juſtifie the contratt ſo Boaſted of, may be pro- 
pounded upon the day aſligned to anſwer the Libel, and 
inſtead of conteſtation of Sute, yet the Defendant may alſo - 
propound this matter after the Sute is conteſted, in order 
to fruſtrate the intention of the Plaintiff; yet ſoas the ſame. 
be propounded before the depoſitions of the Plaintiffs Wir- 
neſles, (produced upon .a Libel) be publiſhed. For 
after the atteſts are publiſhed, and that the Defendant is : 
informed of the contents of them, it is forbid to give in any 
matter which is dire&ly contrary, But quere, whether or 
no (notwithſtanding ſuch publication, and information of 
the depoſitions,) any matter, though contrary, may not 
be propounded in a Matrimonial Cauſe ; if the Defendant 
in this caſe doth juſtifie what he Boaſted, (that is, if he 
doth fully prove a Matrimonizsl contrat betwixt him and 
the Plaintiff) he ſhall only obtain an abſolutory S-otence, 
(viz,) that the Plaintiff hath made default in the proof of 
his Libel, and that the Defendant is to he diſmilled, and 
abſolved from the inſtance of the Plaintiff, Yet formerly 
the Advocates were of opinion (and fo it hath uſually 
been practiſed) that in this caſe now mentioned, (viz.) 
that if the Defendant do prove the Matrimonial contra&, 
althongh alledged by him after Sute was conteſted, ver he 
ſhould obtain Sentence as above. And (though we foid 
before, that the ſaid matter ought. to be propounded be- | 
fore the Publication of the Witneſſes, leſt it ſhould be deni- 
ed admittance after) yet if in the Libel no certain day or 
Place (in which the Words of Boaſting are pretended » 
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be ſpoke) are inſerted but only in general, upon or a 
bout ſuch Months, (naming ſeveral Months) and ir 
ſach or ſuch a place, as is uſual in theſe caſes; here thougt 
theDefendant's matter be dire&alycontrary to thePlaintifſ? 
Libel, yet it may be propoundedl : Becauſe the Defendan 
by reaſon of that general Allegation cannot defend him. 
ſelf, which otherways be might eaſily do, after the At: 
teſts are publiſhed. For then if the Witnelles do depoſe, 
as to the time and place, in which the Defendant uttered 
the words mentioned in the Libel, he may prove a nega- 
tive, (viz. that he was abſent at that time, and fron 
that place they Swear to; and that he was at that inſtant 
( they ſpeak of) preſent in another place: As alſo he 
may prove by other Witneſles (who gave diligent atten- 
tion) which and what words, were ſpoke by the Defend. 
ant: He may alſo produce a greater number of Witneſ: 
ſes (who were preſent at the time and place depoſed by 
the Plaintiff*s Witneſſes) who may pet haps Swear that the 
Defendant never ſpoke ſuch words. The Defendant may 
alſo prove, that he contracted Marriage with the Plaintiff, 
before the time of ſpeaking the words mentioned in the 
Libel, and therefore that he hath juſtly Boaſted, &c, 

6. Some of our late Advocates are of opinion-{and 
ſo-Mr. C/arke ſays he has known it adjudged) that the Par- 
ty whois cited to anſwer in a Caufe of JaQitation of 
Marriage, may either in the ſame-Court, or before any 
other competent Judge (notwithſtanding a citation is 
firſt Executed upon him in a Cauſe of JaQtitation of Marri- 
age) inſtitutea Matrimonial Cauſe againſt the ſaid Plaintiff: 
Though in former times the Advocates were of a contrary 
opinion, (viz.) that the Defendant could not inſtitute a 
Matrimonial Cauſe either before the ſame Judge, or any 
other competent Judge whatever ; but that he is bound 
to alledge the Marriage (if he hath contrated any with 
the Plaintiff) before the ſame Judge, and in the ſame Cauſe 
which is ſo Inſtituted againſt him for Boaſting the Marriage, 
&c. and not in any other new Cauſe. The reaſons they 
give for this opinion, are, that if two ſeveral Cauſes are 
Iaſtituted, the one for Boaſting a Marriage, and the other 
for a Matrimonial contrat 3 it might eaſily fall out, that 

two 
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Cauſe of JaQtitation of Marriage, that then Sentence is to be 
pronounced (as above) that the Plaintiff hath proved, 
that the Defendant hath injuſtly Boaſted himſelf to have 
contracted Marriage with the Plaintiff, and that therefore 
perpetual ſilence is to be impoſed upon the Defendant in 
that behalf. And on the contrary if in another Cauſe, 
(viz.) which Inſtituted for a Matrimonial contra, the 
Plaintiff doth prove the contra alledged, then Sentence is 
to be given for the Matrimony alledged, determining that 
the ſame ought ro be ſolemnized betwixt the Plaintiff and 
the Defendant. The Advocates who are of a contrary 
opinion to this praCtice, ſay that this ſecond Cauſe doth 
divide the continency of the Cauſe : Therefore in this 
_ conſult the Learned Advocates. But admit this 
econd Cauſe, (viz. the Matrimonial Cauſe) may be In- 
ſtituted in another, or in the ſame Court, the Cauſe of 
JaQitation being then alſo Inſtituted ; yer it may be pre- 
ſumed, that this ſecond Plaintiff hath Inſtituted the ſame 
out of a malicious mind, intending to oppreſs the Adver- 
ſary with many Sutes, and much Charge. Therefore it 
ſeems moſt practicable for the Cauſe about the Matrimoni- 
al contract, to be Inſtituted at the ſame time, in which 
the Cauſe about this JaRication or Boaſting of Marriage 
1s Inſtituted, ſeeing they may both be tryed with one and 
the ſame Charges, 

7. If a Man hath contraQted Marriage * with a Woman, 
or on the contrary a Woman with a Man, and do deſire 
to Sue in a Matrimonial Canſe, yet cannot cite the Adver- 
fary, becauſe he either abſconds in the Kingdom, or is 
gone out of the Kingdom : And leſt the Wirneſles of the 
Plaintiff, who ſhould prove this contra& ſhould die c're 
they are examined ; Therefore they muft proceed on this 
manner. Firſt the Plaintiff muſt deſire a citation againſt 
the abſent Party to anſwer in a Matrimonial Cauſe, and 
mult take care that the Mandatory do ſeek the Party to 
be cited in thoſe places where he laſt reſided, or abode : 
And that he make diligent enquiry amongſt theNeighbours, 

R 0; 7 Parents, 
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be ſpoke) are inſerted but only in general, upon or a 
bout ſuch Months, (naming ſeveral Months) and ir 
ſuch or ſuch a place, as is uſual in theſe caſes; here thougt 
theDefendant's matter be direcalycontrary to thePlaintiff?. 
Libel, yet it may be propounderl : Becauſe the Defendant 
by reaſon of that general Allegation cannot defend him. 
ſelf, which otherways be might eaſily do, after the At- 
teſts are publiſhed. For then if the Witneſſes do depoſe, 
as to the time and place, in which the Defendant uttered 
the words mentioned in the Libel, he may prove a nega- 
tive, (viz,) that he was abſent at that time, and from 
that place they Swear to; and that he was at that inſtant 
( they ſpeak of) preſent in another place: As alſo he 
may prove by other Witneſles (who gave diligent atten- 
tion) which and what words, were ſpoke by the Defend- 
ant: He may alſo produce a greater number of Witneſ: 
ſes (who were preſent at the time and place depoſed by 
the Plaintiff's Witneſles) who may per haps Swear that the 
Defendant never ſpoke ſuch words. The Defendant may 
alſo prove, that he contracted Marriage with the Plaintiff, 
before the time of ſpeaking the words mentioned in the 
Libel, and therefore that he hath juſtly Boaſted, &c, 

6. Some of our late Advocates are of opinion-(and 
ſo-Mr. C/arke ſays he has knowa it adjudged) that the Par- 
ty whois cited to anſwer in a Caufe of JaQitation of 
Marriage, may either in the ſame-Court, or before any 
other competent Judge ( notwithſtanding a citation is 
firſt Executed vpon him in a Cauſe of JaQitation of Marri- 
age) inſtitutea Matrimonial Cauſe againſt the ſaid Plaintiff: 
Thongh in former times the Advocates were of a contrary 
opinion, (viz.) that the Defendant could not inſtitute a 
Matrimonial Cauſe either before the ſame Judge, or any 
other competent Judge whatever ; but that he is bound 
to alledge the Marriage (if he hath contraQted any with 
the Plaintiff) before the ſame Judge, and in the ſame Cauſe 
which is ſo Inſtituted againſt him for Boaſting the Marriage, 
&c. and not in any other new Cauſe. The reaſons they 
give for this opinion, are, that if two ſeveral Cauſes are 
Iaſtituted, the one for Boaſting a Marriage, and the other 


for a Matrimonial contraQt ; it might eaſily fall out, that 
two 
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two contrary Sentences might happen to be pronounced 
by the ſame Judge. (Y:z.) If the Defendant hath not 
alledged and proved the Matrimonial contra& in the ſaid 
Cauſe of JaQitation of Marriage, that then Sentence is to be 
pronounced (as above) that the Plaintiff hath proved, 
that the Defendant hath injuſtly Boaſted himſelf to have 
contracted Marriage with the Plaintiff, and that therefore 
perpetual ſilence is to be impoſed upon the Defendant in 
that behalf. And on the contrary if in another Cauſe, 
(viz.) which Inſtituted for a Matrimonial contra, the 
Plaintiff doth prove the contraQ alledged, then Sentence is 
to be given for the Matrimony alledged, determining that 
the ſame ought ro be ſolemnized betwixt the Plaintiff and 
the Defendant. The Advocates who are of a contrary 
opinion to this praCtice, ſay that this ſecond Cauſe doth 
divide the continency of the Cauſe : Therefore in this 
=_ conſult the Learned Advocates. But admit this 
econd Cauſe, (viz. the Matrimonial Cauſe) may be In- 


ſtituted in another, or in the ſame Court, the Cauſe of 


JaQitation being then alſo Inſtituted ; yet it may be pre- 
ſumed, that this ſecond Plaintiff hath Inſtituted the ſame 
out of a malicious mind, intending to oppreſs the Adver- 
ſary with many Sutes, and much Charge. Therefore it 
ſeems moſt practicable for the Cauſe about the Matrimoni- 
al contra, to be Inſtituted at the ſame time, in which 
the Cauſe about this JaQication or Boaſting of Marriage 
15 Inſtituted, ſeeing they may both be tryed with one and 
the ſame Charges, 

7. If a Man hath contraQed Marriage * with a Woman, 
or on the contrary a Woman with a Man, and do deſire 
to Sue in a Matrimonial Canſe, yet cannot cite the Adver- 
fary, becauſe he either abſconds in the Kingdom, or is 
gone out of the Kingdom : And leſt the Wirneſles of the 
Plaintiff, who ſhould prove this contra& ſhould die e're 
they are examined ; Therefore they muſt proceed on this 
manner. Firſt the Plaintiff muſt deſire a citation againſt 
the abſent Party to anſwer in a Matrimonial Cauſe, and 
mult take care that the Mandatory do ſeek the Party to 
be cited in thoſe places where he laſt reſided, or abode : 
And that he make diligent enquiry amongſt theNeighbours, 

K-22 7 Parents, 
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Parents, and Kindred of the Party 1o to be cited : And 
If the faid Party Coth fo abſcond, as tha. he cannot be cited, 
the Mandatory muſt make a Certificate upon this Man- 
date according to che uſual form : And thereupon A Citati- 
on viis F 29455, i5 to be asked and decreed, which muſt 
alſo b> Executed and Czriifie, after the uſnal manner, 


Burt if the Party to cited do not appear. he 1s to be decreed, 


and pablickly denounced Excommnn'cate in that Pariſh 
Chu ch, where he la{t retided, aizd allo in the Pariſh Church 
where his Parents reſide. W ich being caus done ; about a 
Week 07 more after ſuch Denunciation the Plaiatiit or his 
Proctor mv appzai and all-dge rhat he hach ulied all poſſible 
Cilizeiice in order To ciie the Adverſe Parry, toautwer him 
in a Matrimonial Caute, and thac the ſaid Parcy doth fo ab- 
ſcond, as that he cannot be per[>nally cired, and that there» 
fore he hath raken care to vec him cited ny puilick Edit, 
which publick EdI& is e!fo Exzcures, Cerithed, andthe 
faid Party Pronounced, Decreed, and /2r-ounced Excom- 


 MvN;<Q0& upen the fame, pubiickily in the Pariſh Church, 


whc..c his laſt abode was, as may appear by the ſaid Let- 
ters of Excommunication, ſo denounced, (which Letters 
the Plaintiff muſt then exhibit) and that notwithſtanding 
the premilles, the ſaid Defendant doth fly from Judgment, 


and doth contumaciouſly abſent himſelf from the ſame, 


and that the Parents, Kindred and Neighbours of the faid 
Party do commonly report, that he hath tranſported him- 
ſelt beyond Seas, fo as this your Mandate may not be Ex- 
ecnted upon him, or any Sute be proſecuted again{t him ; 
and further the ſaid Plaintiff muſt alſo alledge, that the 
Witneiles which he hath to prove this contra, are old and 
infirm (if it be ſo) or that it is very doubtful as to their 
lives, or however, leſt in proceſs of time, they ſhould 
forget the formal words of the contra, or other circum- 
ſtances touching the ſame, as alſo the giving and receiving 
of Gold, and of the Ring as ſigns of this contract, and 
likewiſe the Confellion and acknowledgment made (of this 
contract) by the Party himſelf, (which things are apt to 
flide out of the memory) and ſo their Teſtimony may be in 
danger of periſhing, tothe great damage of the ſaid Plain- 


tut!, wherefore he muſt deſire that the ſaid Defendant may 
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be calied to appear within Threeſcore,Fifty,Forty,or 1 hir- 
ty Days at leaſt, after Execution of this Citation, (if the 
Party to be cited, be without the Kingdom) if it bea Court 
day, &c. (as in other ordinary Citations) by publick E- 
dic, affixed as well upon the doors of the Pariſh Church, 
where the Defendant la{t reſided, as alſo upon the Royal 
Exchange, at the time of the Merchants meeting together. 


By which publick Edict the ſaid Party muſt be cited to 


theſe following efteAs, Sci. 


To anſwer AM. ina Matrimonial Cauſe, 

To ſee a Libel given, 

To ſeea Term aſligned to prove the ſaid Libel. 

To ſee Witneſſes, Produced, Admitted, Swore and Ex- 
amined upon the {ame. 

To ſee the Sayings and Depoſitions of the ſaid Witneſ- 
ſes publiſhed. 

To propound any matters, Defenſive Allegations, or 

' exceptions againſt the Witneſſes to be produced in 
the ſaid Cauſe, if he have any to proponnd. 


To ſee and hear a Term, and Terms alligned to bear | 


Sentence 1n the Cauſe. 
To ice and hear the Definitive Sentence pronounced in 
the Caule. | 


And Laftly, to be preſent at all the general S:Nions to bÞ 
beld in the aforeſaid Courts, (whilſt the ſaid Cauſe doth 
depend,) until the Definitive Sentence be prononnced in 
the ſame inclufively ; and alioan intimation mnft be made 
in the ſaid poblick Edit, to the faid Party, that whether 
hedo or do not appzar, on the {aid dzy and place, re 
Jadge doth intend to proceed, to receive and admit the 
Libel, &c. (here all the aforeſaid efects of 1he preceding 
Citation muſt be 2pgaia reiterated) bis abience or contu- 


macy in any reſpett notwithſtanding this Mandate, or Cita-. 


tory decree with an authentical Certificatz, of the Execs- 
tion thereof being bronghr into Court, and the Party cited, 
being called publickly three times and not appearing, it 
onght to be proceeded (in penalty of the comegpt of its 
ſai4 Party,) to all and fingular the cffeds atcrefaid re- 
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ſpeCtively, and alſo to the pronouncing the Definitive Sen- 
tence incluſively, notwithſtanding the contempt of the ſaid 
Party. Yet the Proctor of the Plaintiff ought to take heed 
that he deſire nothing to be done or decreed, but in penal- 
ty of the contempt of the ſaid Defendant, Firſt Accuſed, 
Called, and Pronounced as Contumacious : And that this 
may be Lawfully done, the Certificate of the ſaid Man- 
date, or Original citatory decree, ought to be continued 
from one Court day to another Court day, For that Cer- 
tificate being at a period, or (as they ſay) being diſcon- 
tinued, the ſaid citatory decree is at a period alſo, and no- 
thing can be decreed, ar leaſt, fo as that the Act may avail 
in contempt of the Defendant. Yet although it is above- 
faid, that the Defendant ought to be cited by a publick E- 
dic, to all the aforeſaid effets, reſpeQively, Mr. Clarke 
thinks it moſt ſafe (and ſo he is wont to practiſe) after 
the Witneſſes are produced and examined, to cite the De- 
fendant again, in manner and form as above, to ſome of 
the aforeſaid effe&s, (Scil. ) to ſee the Depolitions of the 
Witneſſes publiſhed, to propound exceptions againſt theſe 
Witneſſes, (naming thoſe Witneſſes in the decree) or any 
other matter whatſoever, if he thinks fit to uſe or propound 
any : 'And alſo to hear and ſee a Term, or Terms aſligned 
for Sentence, and to be preſent at the pronouncing of the 
ſame incluſively, with an intimation as above. Alſo the 
like ſecond Proceſs may be made, if any (after Matrimony 
Is ſolemnized or contratted) hath knowledge that the Par- 
ty (with whom this Marriage or contract is made) did 
firſt contra@t or ſolemnize a Marriage with another, leſt 
(as is ſaid above) the teſtimony of the neceſſary Witneſ- 
ſes in that behalf ſhould periſh. But in theſe and all other 
the like caſes, it is to be noted, that if Witneſles neceſſary 
to prove the Libe], were not produced, or by reaſon of 
the diſtance of the place, or the age of the Witneſles could 
not be judicially produced in that place, which the-Defen- 
dant was cited to appear at, but that they are to be pro- 
duced in remote parts, upon a Commiſſion, (becauſe the 
Defendant was not cited by the publick Edid aforeſaid to 
appear in any other place, but in the judicial place, and 


therefore he is not contumacious to any other effe& 
0 


| 
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of the place he was firſt cited to) the Plaintiff ought there- 
fore to cite the Defendant anew, in manner and form a- 
foreſaid, to appear in the place, and on Days to be aſlign- 
ed by Commiſſioners, for the diſpatch of the ſaid Commil- 
fion, to ſee Witnefles Produced, Received and Sworn upon 


| the Libel aforeſaid, and to ſee further Proceedings done, 


in and about the diſpatch of the ſaid Commiſſion, accord- 
ing as the Law ſhall require, with an intimation as a- 
bove. | 

8. Though generally Witneſſes are not admitted after 
Publication, yet in a Matrimonial Cauſe they are admitted, 
yea without the Oath (that Witneſſes are newly come to 
the knowledge of the Party producing them, after the 
Atteſts are publiſhed,) and admit alſo, that Sentence is 
pronounced againſt the Plaintiff in a Matrimonial Cauſe, 
that he hath failed in the proof of his Libel, and that the 
Defendant is abſolved ; yet the Plaintiff may (either in the 
ſame Court, or in any other competent Court) inſtitute 
a new Matrimonial Cauſe, againſt the ſame Perſon, not 
only upon a new or ſecond contract, but alſo upon the for- 


| mer; and thereupon may produce Proofs, whether known 


or unknown to him at the firſt.. And in this caſe, the ex- 
ception that the matter is adjudged, or that the aforeſaid 
Sentence hath its effe&s, upon the mitter adjudged, hin- 
dersnot ; becauſe a Sentence pronounced in a Matrimonial 
Cauſe againſt a Marriage, doth ner paſs upon the thing 
adjudged, ſeeing theſe matters of contra@ have many pri- 
viledges ; and as often as the Church is deceived by pro- 
nouncing Sentence againſt a Marriage; by new Proofs, al- 
ſo, nay ſometimes upon the very ſame Proofs, the former 
Sentence may be revoked ; the reaſon is, to avoid the Sin 
and the Danger of the Soul, if an unjuſt Sentence ſhould 
take effe&t and have place. 

9. If the Plaintiff doth perſonally make Faith, that the 
Woman whom he Sues, doth remain with her Parents, 
her Kindred, or Friends, who are very much averſe to the 
Marriage alledged, and that the ſaid XV. hath not her 
liberty, ſo as ſhe dare not confeſs the Truth in this Cauſe ; 
and therefore he muſt deſire that ſhe may be Sequeſtred 
into ſome other indifferent place, Upon which the Jud ge is 

| wont 
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wont (at the Charge of the Party deſiring it,) to Seque 
ſter her, for ſome days appointed at his pleaſure, deforc 
her examination upon the poſitions of the Libel, or matce: 
of the Plaintiff; and if upon any emergent Cauſe, (appear 
ing by the anſwers, or proofs,) it ſeem fit to the Judge 
he may decree her to be kept apart from her Parents an 
Friends, whilſt the Sute depends : And it may be Lawfy 
for the Plaintift or his Proftor, to convene the Woman 
Sequeſtred, at ſome convenient time, and read to her thi 
Articles upon which ſhe is to be examined, and admoniſt 
her, that when ſhe gives her anſwer to the ſame, the ſpeal 
the Truth, and beware of Perjury. This Practice is ver) 
ſafe; for now adays, when they are releaſed from thi: 
Sequeſtration,they are wont to contraCt ſecond Marriages, 
whilit the Sute depends. And obſerve,that this Sequeſtrattor 
is often decreed upon the bare Oath of the Proftor, alledg; 
ing his belief as above. , And obſerve likewiſe, that thi 
'Judge may and is wont toimpoſe the Oath jadicially to th 
Party to be Sequeſtred, (when ſhe is produced, and be 
fore ſhe is Sequeltred) to make a fairntul anſwer, to thi 
Libel,or matter,Cc. but ſhe is not to be examined, until af 
ter ſhe is Sequeſtred. Alfo if it be requeſted of the Judge 
heis wont to inhibit the {21d Woman, over and above, that 
(as in the ordinary Citation, in a Matrimonial Canfe) 
ſhe do not contract any other Marriage, whilft the Sar: 
depends, and if ſhe hath already actuaily contracted any 
that ſhe do not procure the ſame to be folemnized in the 
Face of the Church, &c. Likewiſe if the Woman who is tha: 
Sued, (notwithſtanding this dependency of rhe Sote, and 
ſuch an Inhibition, not to make another contra, or 
ſolemnize another Marriage with any other Man) dot 
contraQ another Marriage, &c. this being alledged and 
proved, ſhe is to be Sequeſtred (at the Charge of the Par- 
ty defiring it) whillt the Sute depends, and likewiſe both 
ſhe, and the Man (if he had notice of ſuch dependance of 
the Sate) with whom ſhe contracted this Marriage, are 
to be puniſhed, and publickly correQted et the diicretion 
of the Judge. 

10. And although as was faid before, the Woman, 
(whilſt Sute depends, and notwithſtanding ſuch ny 
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on,) if ſhe contracts any other. Marriage, ought to be 
Sequeſtred whilſt the Sute depends; yet ſome Learned 
Men fay, (and ſo Mr. Clarke hath known and had it ad- 
judged) that if the Man, who doth thus ſolemnize this 
Marriage with theWoman,knew nothing of this Inhibirion, 
or Snte depending, but did it bo-a fide, (that is, he ſolem- 


nized the ſaid Marriage, not knowing ought of the Sute, 


or Inhibition aforeſaid) in this caſe, he onzght not to be 
puniſhed for the fault of the Woman, (that is, his Wife 
ovght not to be Sequeſtred from him.) Therefore to avoid 
the Deceit, (which often falls out in thefe caſes) ſo ſoon 


| asthe Citation, and Inhibition are executed againſt theWo- 
man, the Plaintiff muſt take care, that an Intimation and 


Inhibition be decreed againſt all Perſons in general, inti- 
mating, Firſt, that there is ſuch a Cauſe depending, be- 
twixt ſuch and ſuch Perſons, before ſnch a Judge, and then 
Inhibiting them, that whilſt the Sute depends they do not 
attempt to do any thing, in prejudice of the ſaid Sute ſo 
depending z and theſe Intimations and Inhibition are wont 
to be made by a decree, viis ® mods, to be publiſhed in 
the Pariſh Church (where the ſaid Woman is wont to In- 
habit,) in time of Divine Service : And then in this caſeif 
any do-contract Marriage with the ſaid Defendant, they 
cannot pretend themſelves ignorant of the ſaid Sute, for 
here isa ſtrong preſumption of his knowledge, and he wha 
ſocontracts Marriage with her, is not only to be puniſhed 
as a contemner, but the Woman 1is to be Sequeſtred, as in 
the foregoing number : And this Intimation, and Inhibition 
may be executed, at ſuch time as the primary Citation, In 
the Matrimonial Cauſe is executed, or afterwards, before 
the ſame is returned into Court. | 

11. It is very uſual, (fo ſoon as Sute is commenced in 
a Matrimonial Cauſe, if the Defendant (whether Man or 
Woman) doth believe that the Plaintiit can prove the Mar- 
riage alledged, or at leaſt ſo fully thar if no other Marri- 


| age is ſolemnized or contracted, the Plaintiff will prevail 


in the Cauſe,) the Defendant notwithſtanding the depen- 
dence of the Sute, and the Inhibition of the Judge doth 


contraCt another Marriage, and procure the ſame to be 


ſolemnized, being induced thereto by theſe gs 
| 00S, 
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ons. Firſt, that ſhe believes her Adverſary will not (willing] 
however) obtain an adjudicatory Sentence for a Womar 
who (in his opinion) is known by another Man and up 
on this ſuppoſition, that he will willingly compound, © 
deſiſt from the Sute. Secondly, that the Judge will not j 
all probability, proceed againſt this contemner of his mee 
office no body urging it, or promoting his office. Thirdly 
that although the Plainriff will not compound the Sute, ye 
the Defendant may ſo protradt the Sute, either by frivoloy 
Allegations and Exceptions, or by Appeals, ſo as that i 
the mean time, either Death may terminate the Cauſe, 0 
the King's General Pardon may aboliſh the Puniſhment 0 
this Contempt. All theſe things, the Judge may perchanc 
meet with 5 which things he ought to take care that the: 
be not committed for the future (at leaſt ſo frequently. 
And this he may do, if (immediately after it doth appea 
to him, or that he hath any knowledge of this Contempt, 
he do proceed againſt theſe contemners, having no reſpet 
to the Proofs of the Adverſary, nor to the Perſons contemn 
ing, but only to the Contempt it ſelf. For a Contempt « 
the Law, and of the Judge, is neither greater nor leſle 
whether the contraCt alledged be proved, or not proved 
The Judge alſo ſhall avoid theſe daily Contempts, if in th 
Interrogatories which he Adminiſters againſt theſe contem 
ners, he Interrogate them, whether or no any Adyocat 
or Proctor or any ProQor's Clerk, or any other Officer © 
Miniſter of his own Court eſpecially gave them this Coun 
ſel, to ſolemnize this Marriage or Contra: And if anyAd 
vocate or ProQor is juſtly ſuſpeed upon this account (fo 
a jult ſuſpicion may appear by the Client's Confeſſion) h 
may be ſuſpended from his Office, until he purge himſe! 
Lawfully of this ſuſpicion ; and if he be convid thereo! 
* Lindwood. de he Is to be ſuſpended * for a year, or during the pleaſur 
peas *- 1- of the Judge. 
—_— © nr 12. Though every Matrimonial contra&, which any on 
zotum caput de Pretends to diſſolve a Marriage, (already Lawfully ſc 
bac materia in lemnized, and conſummate, and confirmed by daily Co 
gloſs. rraitzt. habitation together,) ought to be proved by two Witnel 
ſes (at the Eweſt ) who are without all exception, ye 
this ſpecial priviledge, is nat allowed to Perſons who fo 
| | lemnZz 


"VL PART. VI. 


| 


ingly 


man, 
d up- 
J, or 
ot in 
meer 
rdly, 
olous 
at in 
p- or 


nt of |* Judges have been of opinion, 


Jance 


they | 


| 


Eccleſiaſtical Courts. 269 

lemnize Marriage clandeſtinely, + or Unlawfully, (that is + Ligamine | : 
whilſt the Sute depends, and againſt the Inhibition of the ee (ns. 
Judge.) For if this were permitted and ſuffered, or that ,,,, :,7,,19- 


the ſaid Laws were to take effe& in clandeſtine Marriages, um non water. 


' there were juſt cauſe given to the Perſons in Sute, to con- Weſemb. parar. 


» de rite Miſes 


trat and ſolemnize Marriage, whilſt the Sute depends, #: ac 


when once the atteſts of the Witneſles of the Adverſary are 7 ;,. x. Myr 


publiſhed, that they can inform themſelves, that Sentence J»/t.de nup.Sec. 


will be given for the contra alledged, if they do not con- / 24verſus, de 
tract \ Has Marriage : And this is indeed frequently age —— 
done. And indeed of late years, many Advocates and 1. :1n4/. de- 
that the aforeſaid Laws take ſporſ. c. quiz 
place, even in clandeſtine Marriages : But Mr, Clarke ſays, Set, omnibus. 


. . . | erb. ſol 
that to his certain knowledge (he having been preſent, ,; 5 


tly.) and hearing it debated in ſome weighty Cauſes, betwixt um contraben- 


Pear | 


Ipt,) 


[pet | Judges, having heard certain of the Learnedeſt Advocates 


2MN- 
pt of 


ſler, 


ved: 


1 the 
tem- 
cate 


Tr or, 


2UuN- 


ſome worthy Perſons) ſeveral Eminent Judges, and Re- res impedimez- 


os "ME ] ich 10 4l1quo canoe 
verend Divines, were of a contrary opinion : One of which nfogs 7 phony 


: Itt eorum repu- 
(eight in number) who were Feed on both ſides, diſpute rent illegiri- 


touching this queſtion, (viz. whether or no a Marriage, pk & ibid. c. 
folemnized whilſt the Sute depends, and againſt the Inhibi- 97474 vero. 


X ys impedimenta. 
tion of the Judge, | doth enjoy the ſame priviledges, as .,,,,j., 
a* Matrimony which is Lawfully ſolemnized) and having Fob. Ananizs 
appointed a time, to pronounce his Definitive Sentence In /#per. 49. de- 
the Cauſe, and having both the Sentences in his hand, 7,7; cen heul- 
(that is, both the Sentence of the Plaintiff, and the Defen- ,,;;; 1. ,priis. 
dant) he deſired one of the Learnedeſt Advocates (of 


the Party who ſolemnized the Marriage whilſt the Sute de- * We ſunt. 


eadem privile= 


| pended,) that he would deliver his Opinion ingenuouſly, 7". FE” 
and ſincerely, (as in the preſence of the moſt high Judge,) ag qui wo 
| and anſwer freely which of theſe Sentences he would pro- trim. accuſare. 


nounce. in the Cauſe, if he were Judge: Whereupon this SW. _— 
Advocate pauſing a little, (being doubtful as it ſeems what ,,;.;. ſaper 
to anſwer;) faid at laſt, that if this ſecond Marriage had ygecres. * 

not been ſolemnized, he would have given Sentence for the 

Plaintiff, as of right it ought, that is, for the Marriage al- | 

ledged, and Libelled. Then the Judge faid, I approve 

(Learned DoCtor) this your Opinion ; and ſeeing it is 

ſo, with what Conſcience, or Equity can I be moyed to 


regard this Clandeſtine, and Thieviſh Marriage (as he 
| Way 


te er een Enna econ _ 


= AE EET A EC" RET er 5 An 2 - - 


MET Ia Ge EA: Hs. > 7 ABR ACA 


tare. a er er TER —_—__ VI VC EB}. gs 


268 The Pradtice of the PART. V 


ons. Firſt,that ſhe believes her Adverſary will not (willing 

however) obtain an adjudicatory Sentence for a Womar 

who (in his opinion) is known by another Man and uy 

on this ſuppoſition, that he will willingly compound, © 

deſiſt from the Sute. Secondly, that the Judge will not i 

all probability, proceed againſt this contemner of his mee 

office no body urging it, or promoting his office. Thirdly 

that although the Plainciff will not compound the Sute, ye 

the Defendant may ſo protraG the Sute, either by frivolor 

Allegations and Exceptions, or by Appeals, ſo as that i 

the mean time, either Death may terminate the Cauſe, © 

the King's General Pardon may aboliſh the Puniſhment « 

this Contempt. All theſe things, the Judge may perchanc 

meet with 3 which things he ought to take care that the 

be not committed for the future (at leaſt ſo frequently, 

And this he may do, if (immediately after it doth appea 

to him, or that he hath any knowledge of this Contempt, 

he do proceed againſt theſe contemners, having no reſpet 

to the Proofs of the Adverſary, nor to the Perſons contemr 

ing, but only to the Contempt it ſelf. For a Contempt « 

the Law, and of the Judge, is neither greater nor leſle 

whether the contraCt alledged be proved, or not proved 

The Judge alſo ſhall avoid theſe daily Contempts, if in tt 

Interrogatories which he Adminiſters againſt theſe conten 

ners, he Interrogate them, whether or no any Advyocat 

or Proctor or any Proctor's Clerk, or any other Officer c 

Miniſter of his own Court eſpecially gave them this Cour 

ſel, to ſolemnize this Marriage or Contra: And if anyAd 

vocate or ProQtor is juſtly ſuſpefted upon this account (fc 

a jult ſuſpicion may appear by the Client's Confeſſion) h 

may be ſuſpended from his Office, until he purge himſe 

Lawfully of this ſuſpicion ; and if he be convict thereo 

* Lindwood. de he is to be ſuſpended * for a year, or during the pleaſur 
P—__ *- 1- of the Judge. 

monia. a jer 12+ Though every Matrimonial contra&, which any on 

zotum caput de pretends to diſſolve a Marriage, (already Lawfully { 

bac materia in lemnized, and conſummate, and confirmed by daily Cc 

gloſs. razr. habitation together,) ought to be proved by two Wine! 

ſes (at the feweſt) who are without all exception, ye 

this ſpecial priviledge, is nat allowed to Perſons who { 

| lemniz 
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Man, 
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e, Or | 
| Judges have been of opinion, that the aforeſaid Laws take ſpoyſ. c. quiz 


nt of 
Nance 


they | 


whilſt the Sute depends, and againſt the Inhibition of the 277975 conjugts 


durante ſecun= 


| Judge.) For if this were permitted and ſuffered, or that ,,,, 5:19. 


the ſaid Laws were to take effe& in clandeſtine Marriages, um non vater. 


' there were juſt cauſe given to the Perſons in Sute, to con- We/emb. parar. 


trat and ſolemnize Marriage, whilſt the Sute depends, - ron 


when once the atteſts of the Witneſſes of the Adverſary are 7;;.. x. Mynſe 
publiſhed, that they can inform themſelves, that Sentence 1»/t.de nup.sec. 
will be given for the contraQ alledged, if they do not con- / 24verſus, de 
tract a ſecond Marriage : And this is indeed frequently —_ —_—_ 
done. And indeed of late years, many Advocates and 1. clandeſt = 


i arri . ' Clark Set, omnibus. 
place, even in clandeſtine Marriages : But Mr, Clarke ſays, od. 


that to his certain knowledge (he having been preſent, ,/ 77 


tly.) | and hearing it debated in ſome weighty Cauſes, betwixt um contrahen- 


pear | ſome worthy Perſons) ſeveral Eminent Judges, and Re- tes impedimen- 
apt,) | verend Divines, were of a contrary opinion : One of which #2 440 can0- 
ſpe&t | Judges, having heard certain of the Learnedeſt Advocates opt 
emn- , (eight in number) who were Feed on both ſides, diſpute renuy i!!e His 
pt of touching this queſtion, (viz. whether or no a Marriage, 1. & ibid. -. 
ſler, ſolemnized whilſt the Sure depends, and againſt the Inhibj- [7274 verb. 
ved: | tion of the Judge, doth enjoy the ſame priviledges, as —_ 7 


n the 
tem- 
cate 
T Or 
on 
Ad- 


: 


| 
| 


(for | 


) he 
ſelf 
eof, 
ſure 


one 
 {0- 
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yet 
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a* Matrimony which is Lawfully folemnized) and having Fob. Ananizs 

appointed a time, to pronounce his Definitive Sentence in /#2*7- 49+ de- 

the Cauſe, and having both the Sentences in his hand, Inſt - Jponſ- 

(that is, both the Sentence of the Plaintiff, and the Defen- ;;;;; 4 —_=_ 

dant) he deſired one of the Learnedeſt Advocates (of 

the Party who ſolemnized the Marriage whilſt the Sute de- * Que ſunt. 

pended,) that he would deliver his Opinion ingenuouſly, _ Yap v8 

and ſincerely, (as in the preſence of the moſt high Judge,)7yj;, qui me- 

and anſwer freely which of theſe Sentences he would pro- trim. accuſure. 

nounce in the Cauſe, if he were Judge: Whereupon this P2ſn. c. vide- 

Advocate pauſing a little, (being doubtful as it ſeems what —_— == 

to anſwer) faid at laſt, that if this ſecond Marriage had 4:crer. * 

not been ſolemnized, he would have given Sentence for the 

Plaintiff, as of right it ought, that is, for the Marriage al- - 

ledged, and Libelled. Then the Judge ſaid, I approve 

(Learned Doctor) this your Opinion; and ſeeing it is 

ſo, with what Conſcience, or Equity can I be moyed to 

regard this Clandeſtine, and Thieviſh Marriage (as he 
| Way 
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was pleaſed to call it,) and give Sentence againſt m) 
Conſcience, to confirm the aforeſaid illegal Marriage 
and thereupon rejecting that Sentence, (zz. the Sentenc; 
offered for the Marriage, which was folemnized whilſt thi 
Sute depended) he pronounced Sentence for the Plaintiff 
revoking, and declaring the ſecond Marriage to be nall 
But upon this queſtion, conſult the Learned Judges anc 
Advocates: Though certainly, if the Laws ſhould deny 
to allow theſe clandeſtine Marriages, the priviledge of thi 
Juſt and Lawful Marriage, ſo many would not adventur 
to contrat, and ſolemnize ſecond Marriages whilſt th 
Sute depends, and againſt the Inhibition of the Judge. 
13- If the Defendant being Excommunicate and [mpri. 
ſoned, for not ſolemnizing the Marriage, according to th 
Sentence of the Judge, doth appear by his Proctor, and th 
ſaid Proctor (cxliibiting his Proxy) doth offer himſelf rea 
dy and prepared to take the Oath, of obeying the Law. 
and ſtanding to the Mandates of the Church, and doth al 
ledge, that his Client is rcady and prepared fo ſolemniz 
the Marriage, upon any day to be ailigned by the Judge 
and that therefore he doth deftre, that he may be abſolvec 
from the Sentence of Excommunication until a certait 
day, or under a Cautele ; and then (giving ſufficient Bond 
that the ſaid Party will fo obey the Law, and ſtand to th 
Mandates of the Church, and alſo that he will folemniz 
the Marriage with the Plaintiff en that day, aſſigned b 
the Judge for that purpoſe) the ſaid Party is to be abſol 
ved until a day, (viz.) until the next Court, immediate 
ly following the day aſligned for the Marriage. And her 
it is to be noted that although the Defendant, who is Ex 
communicate (in other Cauſes and Caſes) for any Crime 
or Eccleſialtical Contempr, 1s not to be abſolved until h 


| fatisfie the Mandate of the Judge, as to that thing fo 


which he was Excommunicate : (For example, any on 
being Excommunicate for not paying Charges, Tithes, 
Legacy, and Procurations, 1s not to be abſolyed until h 
pay them. Alſo any one being Excommunicate in not an 
{wering to a Libel, is not to be abſolved, until he mak 
his anſwer) yet ſeeing Marriage cannot be ſolemnized b 
Excommunicate perſons, therefore in thisCaſe, the ay” 
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faid caution being interpoſed to a day, or under a Cau- 
tele, and the aforeſaid Oath being taken, of obeying the 
Law, ©c. the Excommunicate Perſon is firſt to be abſolved 
cre the Sentence can have its effeds. 

14+ If in a Matrimonial Cauſe, the Plaintiff doth prove 
a Matrimonial contra&t, by one ſafficient Witneſs, who is 
without all exception, and doth prove a treaty by others; 
or doth prove an acknowledgment by two Witneſles, the 
parties being preſent (Mr. Clarke ſays he has ſeen a con- 
demnation of Charges, where the Plaintiff hath proved by 
two Witneſſes an acknowledgment, though in the abſence 
of one of the Parties, ſo as the treaty of Marriage were 


| proved) or if he proves a contraCt for a future Marriage, 


by two Witneſles, and a treaty by the ſame or other Wit- 
neſſes 3 or doth prove an immediate Marriage by two Wit- 


Lawful exceptions unknown to the Party producing them ; 
or if the, proofs of the Plaintiff are made difficult, that is, 
if the Witneſſes do ceaſe to be without all exception, by 
reaſon of a former contrat or Marriage, or by a ſubſe- 
quent ſolemnization of a Marriage made whilſt the Sute 
depends ; in theſe caſes, the Judge is wont (although he 
have pronounced Sentence for the Defendant) to condemn 
the ſaid Defendant, fo obtaining the Sentence, in Charges 
made by the Plaintiff, Bat if it is proved that there was a 
treaty made (and often reiterated) as well of the Marri- 
age, as of the Dowry to be aſſigned, and a mutual giving 
and receiving of Rings, in this caſe, the Judge 1s wont to 
abſolve the Plaintiff from Charges of Sute, ſeeing he may 
be aid to have juſt cauſe of conteſting *, 


* I. anfrance & 


quoniam de ex> 


15, ASentence being pronounced in theſe Cauſes, for Senſe 8. 2&f 


a Marriage, the Defendant is to be called to ſhew Caule, 
Why the Sentence already pronounced, may not be put in 
Execution : And that a verbal Execution may be made, it 
is to be proceeded as in other Cauſes, when Sentences are 
verbally put in Execution ; and after Sentence is demand- 
ed to Execution, a Monition is to be decreed againſt the 
Defendant, in order to cauſe him (or her) to folemnize 
the Marriage with the Plaintiff, before ſuch a Feaſt, or 0- 


therways the ſaid Defendant is to be cited to ___ __ 
uc 


le Jo 
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ſuch a Day, after the ſaid Feſtival is elapſed, to ſhew cauſ 
why he may not be Excommunicate for his (or her) Con 
tumacy. Then the Party deſiring the Marriage to be fo 
lemnized, mult procure a Licence or Diſpenſation, in or 
der to the ſolemnizing this Marriage (withont publiſhin 
the Banes) in any Church. Then the Plaintiff muſt go t; 
the Defendant, and requeſt him to this Marriage, and ap 
point ſome certain Day for-the ſolemnizing thereof : Anc 
if he or ſhe cannot meet with the Defendant to ſpeak wit! 
him in order to this, let them ſend ſome other Perſon wh 
are likely to meet with him. And if the Defendant wil 
not appoint a Day for the —__ 0 no 
will return any anſwer to the Plaintift's requeſt, then th 
Plaintiff muſt appoint to himſelf, ſome Lords day, or Fe 
ſtival, on which he may endeavour to procure this Marri 
age to be ſolemnized in ſuch a Church, and this his inten 
tion he ought to ſignifie perſonally to the Defendant, o 
at leaſt he ought] to proteſt the ſame, before Witneſles 
then on that Day appointed, the Plaintiff muſt go 
the Church which was appointed for this purpoſe, anc 
muſt take care, that a Miniſter he there ready, expeCtin; 
the coming of the Defendant, in order to ſolemnize thi 
Marriage, and if the Defendant comes not, the Plaintif 
mult proteſt his diligence and preſence, &c, before theſ 

Witneſles. | 
16. Upon the Day aſſigned for the return of the afore 
ſaid monition 3 the ſame is to be certified to the Judge: 
with a Certificate indorſed thereupon, making mention 0 
the due Execution thereof. And for a further Cantele, th 
requeſt which was made to the Defendant, to ſolemniz 
this Marriage, and the aſſignment of a Day, and all othe 
the Premiſles may be alledged, and the Plaintiff muſt mak 
Oath thereof : Then the Contempt of the Defendant mul 
be accuſed (being admoniſhed to ſolemnize the Marriag! 
upon ſuch a Day, or to appear on ſuch a Day and in ſuct 
a place, to fee himſelf Excommunicate, and not taking 
care to ſolemnize the Marriage, nor to appear nor alledg; 
ing any Cauſe, why he may not be Excommunicate 
Then the Judge muſt cauſe the Defendant to be callec 
three times publickly, and if he appear not, he is to b 
pronounce 


| 


PART. VI. Eceleſraſtical Conrts. 


273 


pronounced contumacious, and 1s to be decreed Excommu- 
nicate, and is to be proceeded againſt, as in other Eccleſia- 
ſtical Cauſes. And if the Defendant is caſt into Priſon, up- 
on the King's Writ, de Excommunicato capiendo, he is there 


| to be kept until he ſolemnize this Marriage, and fatisfie the 


Church for his Contempt. 

17. Now the Defendant refuſing to ſolemnize the Mar- 
riage notwithſtanding the Oath, or Bond which was given 
to ſolemnize this Marriage, with the Plaintiff, upon the 
Day appointed by the Judge, (under colour whereof, the 
faid Defendant hath got an abſolution toa Day, or under a 
Cautele) in this caſe, how the Defendant muſt be pro- 
ceeded againſt, is a thing very much controverted (Scil.) 
whether or no the Judge (by vertue of the firſt Excom- 
munication, which was denounced) can fignifie the ſaid 


' Defendant to the King's Majeſty, and obtain a Writ for his 


apprehenſion, (ſeeing he was abſolved only to a Day, and 
that Day being elapſed, he doth again fall under the for- 
mer. Excommunication,)- or Whether or no the Judge 
ought de novo to admoniſh the Party again, to ſolemnize 
the Marriage before another Day, under penalty of Ex- 
communication, and then proceed t@denounce the Excom- 
munication, and do all other matrers and things, in like 
form as was directed in the fifteenth number foregoing. 
Mr, Clarke ſays, he always uſed the laſt method of procced- 
ing, and he accounts it moſt ſafe ſo to prattiſe in this caſe, 
to remove all Jealouſies, And ſeeing in the aforeſaid caſe, 
the Judge was circumvented by the Defendant's promiſing 
that he would ſolemnize the Marriage, (under colour 
whereof he got his abſolution,) and ſeeing he was a ma- 
nifeſt contemner of the Judge, and of the Juriſdiction of 
the Church, the Judge may, and of right he ought to 
give the Party (who is thus grieved and injured by the 
fraud of his Adverſary, and by this retarding the Sute) 
the Bond (which was taken for the ſolemnizing this Marri- 
age, before a certain Day) and make him a Letter of At- 
torny, for the recovering the Forfeiture of this penal Bond, 
at the common Law; and this is eſpecially neceſlary to 
be done, if the Party (after he is freed out of Priſon, by 
vertue of the ſaid abſolution to a Day as above) doth fo 
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abſent himſelf, as that the Plaintiff cannot cite him de no 
v0, to the effect aforementioned : And then the Bondſmet 
for their own ſafety, will cauſe the ſaid Party to ſtay ji 
Court, &c. 

18. In all Cauſes which concern the Goods or Perſon © 
any one, a third Perſon may come in for his Intereſt (t 
wit) in a Matrimonial Cauſe, a Cauſe about a Living, : 
Teſtamentary Cauſe, a Cauſe of Temerary Adminiſtration 
And Firſt, in a Matrimonial Cauſe; If a Man Sue a Wo 
man in a Cauſe of contract, and that Woman doth eithe 
ſolemnize, or contra&t Marriage with another ; this thirc 
Perſon may (if he will) come in for his Intereſt in thi 
ſaid Cauſe, in any part of the Proceedings, yea though thi 
Cauſe be concluded, whether he come with an intentior 
to aſſiſt or remove the Defendant, yea although he ma 
have notice that theSute hath depended, and that the Plain: 
tiff has proved his Libel, &c. the reaſon is, becauſe thi: 
Cauſe is a Cauſe of great priviledge ; and in theſe Matri- 
monial Canſes, it is controverted as to the peril of the Soul 
and therefore the publication of the Witneſſes, and the 
concluſion in the Cauſe, doth not hinder, but that a thirc 
Perſon (alledging a former contra&t, and a Firſt Marri: 
age, and making Oath, that he doth not propound this hi: 
Intereſt, out of a malitious mind, or with an intent of de- 
ferring the Sute, and that he believes he can prove the 
ſame) may be admitted to alledge, propound, and prove 
this his Intereſt, notwithſtanding the Witneſles are publi- 
ſhed, and the Cauſe concluded. But in the other caſes a- 
bove mentioned, a third Perſon coming in for his Intereſt, 
ought and is wont to proceed in the ſame State, in which 
the Cauſe was, at the time of his coming in ; and the Pro- 
ceedings ought not to be ſtopt, bur the Plaintiff may pro- 
ceed againſt theDefendant,as if a third Perſon had not come 
in for his [ntereſt : But this is only to be underſtood, where 
that third Perſon doth come to aſfiſt the Defendant : For 
it is otherwiſe, if he comes in, with an intention to remove 
the Defendant, who makes a colluſion with the Plaintiff 
in prejudice of the ſaid third Perſon. For in this caſe, this 
third Perſon may ſtay the Proceedings againſt the Defen- 
dant; yet it is meet, that this third Perſon do wr 
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this colluſion in his Allegation, and the Cauſes wherefore 
the Defendant is to be removed : Nor is it ſufficient (as 
Mr. Clarke has heard from very Learned Perſons) that this 
third Perſon do alledge generally, and in the common form 
in his Allegation, (viz. Omnibus melioribus & efficacioribus, 
via, modo & juris forma, &c, but he muſt alledge in theſe 
general words, (viz.) Et preſertim animo removend; reum, 
& actegendi colluſionem inter eum & Aftorem, in prejudiciuns 
iſtius tertii, Alſo in a Cauſe about a Living, or Benefice, 
to wit, in a buſineſs of double querele, if it is conteſted 
for a Benefice betwixt a Biſhop and another Clergy Man, 
(who is preſented to it,) who doth deſire his Inſtitution in- 
ſtantly : Becauſe ſometimes the Biſhop will not alledge 
thy right, (that is, that a third Perſon doth poſſeſs this Be- 
nefice already, and that the Church is not vacant, in re- 
ſpet of this third Perſon;) in which caſe the Judge to 
whom It is complained, is wont to pronounce for his Juriſ- 
diction, and to decree the Party complaining, to be Inſti- 
tuted to the ſaid Benefice: Therefore it is expedient in this 
caſe, that this third Perſon who has the Living already, do 
come in, and alledge his Intereſt, leſt another be Inſtituted 
to the ſame. Likewiſe if in a Teſtamentary Cauſe, (where 
there are conſiderable Legacies left you,) the Execntor of 
the Will, intending to make void this Will, in which theſe 
Legacies are left, and to get it declared as null by the Sen- 
tence of the Judge, and ſo avoid the payments of theſe 
Legacies ; in order thereto this Executor is wont to col- 
Inde, (at leaſt he may ſo do) with ſome of the next of 
Kindred to the deceaſed (who would have had an intereſt 
in the Goods, if the deceaſed had made no Will) to call this 
Executor, to prove this Will by Witneſſes: And the Execu- 
tor (thus colluding) making default in the proof thereof, 
he may obtain Sentence againſt the Will, although for form 
ſake, he have alledged the Will, and taken upon him to 
prove the ſame by Witneſſes. And this may alſo be done, 
if the Executor is not called by, but doth call the next 
of Kindred, (who do collude with him,) to ſee the Will 


proved by Witneſſes, &c. in this caſe, the Legatee con- | 


cerned may come in, To theſe caſes may alſo be added a 
Cauſe Inſtituted for a Legacy : For the Executor not ha- 
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ving ſufficient Goods to pay the whole Legacies, yet being 
willing that the reſidue which is in his hands, ſhould be paid 


to the Kindred, and Friends who are Legatees, he may 


collude with ſome one or more of theſe Legatces, and, pet . 


them to Inſtitute an Action againſt him for theſe Legacies, 


and may obtain the Sentence of the Judge for the whole: 
Legacy : In which caſe the Executor is freed by the Sen-. 


tence of the Judge, if he pay theſe Legacies adjndg- 
ed : Which being paid, he hath fully Adminiſtred, fo as 
there remains nothing more to pay the other Legacies. But 
yet quzre whether or no the Executor (knowing in this 
caſe that there are more Legacies due,) ſhall be freed by 
this Sentence. Mr. Clarke ſays, he has known it thus ad- 
judged. Ir is very requiſite therefore that the other Lega- 
taries, (ſo ſoon as they have notice of theſe colluſions) 
do come in for their Intereſt in the ſame Court, or Cauſe 
ſo Inſtituted; and deſire their Legacies, or at leaſt that 
they -may have a ſhare out cf that reſidue of the Teſtators 
Goods (which remain in the Executors hands) accord- 
ing to the rate and quantity of their Legacy. 


SER 3. 3, 
Of Divorces. 


1. The manner of deſiring Charges of Sute and Alimony in any 
Matrimonial Cauſe, betwixt a Husband and a Wife, 

2. Aneceſſary clauſe to be inſerted in the Libel, when the Wife 
ſues ber Hnsband, &c. | 

3. The tenor of a Sentence in a Cauſe of Divorce, or rather 
in a Cauſe of Separation from Bed and Foard, in caſes of 
Adultery or Cruelty, 

4» The Cauſes which are t0 be conſidered by the Judge in 4 
Cauſe of Divorce for Adultery, 

5. The Cauſes which hinder a Separation, although the Party 
convened hath committed Adultery, 

6. The Cauſes which hinder a reſtitution in a Matrimonial 
Cauſe. 


IN 
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N every Cauſe where the Wife ſues her Husband, (or 
contrarily) ſo ſoon as it doth appear to the Judpe, ei- 
ther by the anſwers of the Praftor of the principal Party, 
or by the Proofs, that the Marriage was ſolemnized be- 
ewixt the Parties, the Proctor of the Woman muſt alledge, 
that it doth appear by the Acts of the Court, by the Libel 
of the Adverſary (when the Man ſues his Wife in a Cauſe 
of Divorce, or in a Cauſe of reſtitution of the conjugal 
Yoak) or by the anſwers of the Proftor, or of the prin- 
cipal Party, that the Marriage was ſolemnized betwixt his 
Client, and A. the Adverſe Party, referring himſelf to the 
Acts, the Anſwers, the Libel, or the Witneſſes examined in 
that behalf; wherefore he muſt deſire that the faid Huſ- 
band may be condemned in Charges of Sute, and -Alimo- 
ny ; then if the Marriage thus alledged doth, appear to the 
Judge he is wont to condemn the Husband, according as is 
requeſted. Then the ProCtor of the Woman muſt give the 
Judge a Schedule of the Charges of Snte, at the end of 
which Schedule, he muſt Write on this manner, (Sci. ) 
© And the ſaid Party N. doth deſire Charges of Alimony, 
© from the day of the date of the primary Citation, for and 
© during the whole Snte, according to the rate *. (Leaving * 7 taxatione 
a ſpace, that the Judge may ſet down the ſum, which is to 4//mentorum 


Y . . . V) 
be decreed for every Week from the zforeſaid time, until — 


the end of the Sute.) Then the judge mult firſt Tax the ;,; aſſnantur, 7 | 


Charges of Sute; and then if the ability of the Husband {fr conſideran- 
doth appear to him, he may Tax the Charges of Alimony 4*. March? 

at bis pleaſure, on this manner : * We Tax the Charge of 3% Rv 9 
* Alimony for every Week, from the time of the date or re- 9-4. facok Fake 


© turn of the primary Citation, (if he ſee it convenient) 4: aliment.Poy . 


© to ſuch a Sum to be paid during the dependance of this #1 de aliment. 


que VOcanruv 
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: ay 
Sute, unleſs it ſhall be other ways decreed by ns. For it is 7, Mynſ. 


to be noted, that the Adverſary may in any part of the jj. 4. 484or. 
Sute, (to avoid a further Allowance or Taxation of the 524. Item. f 7. 


charge of Alimony) however that they may be moderate- 4- © obſerv. 
Cameral, c2yr. 


ly taxed, alledge and prove his Poverty, or that he is Ce- ry | 
mag *” 2.0bs:12.Guit. 
cayed in his Eſtate, ſince the decree of the Judge was in- p,, 4... 4:2 þ 


terpoſed for theſeCharges of Alimony ; bur the Judge ought 
£0 take heed, that he be not circumvented in the aforeſaid 
9 3 Taxation, 
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taxation, (to wit, from the day of the date of the Cita- 
tion) for ſometimes the Plaintiffs take out the Citations, 
but do defer to Execute and Certifie them, of a years 
time or thereabout, afterward : Which fraud being found 
out. by the Judge, he may Tax the Charges of Sute, and 
allow Alimony from the day of the bringing in, or return 
of the Citation. 

2. The ProCtor of the Wife may propound, and alledge 
in his Libel, the value of the Goods, which the Husband 
had as a Portion with his Wife, at the time of Marriage, 
and the value of all ſuch Goods as the Husband doth poſ- 
ſeſs, that a certainty of the value may appear by the an- 
ſwers of the Husband, and that thereby the Judge may 
be informed as to the ſum to be Taxed. The Judge may 
alſo be informed of the Ability of the Husband, by the 
relation of the Neighbours, or ſome other way. And al- 
though the Husband doth offer himſelf ready and prepa- 
red to prove that his Wife is an Adultreſs, or that ſhe hath 
otherwhere to maintain her ſelf withal ſufficiently, and to 
Pay the Charge of Sute; and admit that the Hnsband doth 
prove theſe alledgments by Witneſles, or that the Witneſ- 
ſes do fully depoſe, that theſe alledgments are true : Yet 
the Judge ought to allow theſe Charges of Sute, and this 
Alimony, unleſs it be concluded in the Cauſe, for nothing 
can be ſaid to be proved, ſo long as any thing can be Pro- 
Pounded and Proved by the Adverſe Party. For the 
Learned Civilians fay, that nothing is ſaid to be proved, 
before the Sentence is Pronounced, at leaſt ſo long as the 
Adverſe Party may except againſt the Witneſſes. But 
quere, Now the Charges of Sute and Alimony being Tax- 
ed, the Judge is wont to decree a Monition for the pay- 
ment of them, as in other caſes. And obſerve, that in 
tne aforeſaid Taxation of Alimony, the Judge is wont to 
allow the Wite a third, or at leaſt a fourth part of the year- 

* Myns.1nſt. de ly value * of the Land, or immoveable Goods ; and if the 
Ation. Seif. Husband hath no immoveable Goods, then the-Charges 
SP. 5»6-are to be Taxed according to the common Account of 
fer 9 the value of the moveable Goods, and according to the 

7908 Py Quality of the Husband, as ſhall ſeem fit to the Judge. 
Marg. 3. Now although it was ſaid at the firſt number | - the 
Ol Ce 
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foregoing Section, that a Husband or Wife, for ſeveral rea- 
ſons might ſue in a Cauſe of Divorce or Separation from 
Bed and Board ; yet by the Canon Law, which is ap- 
proved and confirmed by the Laws of this Realm in this 
behalf, ic is not Lawful for Perſons who are Divorced in 
theſe caſes, (viz. either for Adultery or Cruelty,) to 
betake themſelves to a ſecond Marriage whilſt their for- 
mer Husband or Wife are alive ; becauſe the Matrimonial 
Bond of a Matrimony once perfe&ted, cannot be diſſolved 
by Man, but only by Death. Therefore in every Sen- 
tence Pronounced in theſe caſes, this Clauſe is inſerted : 
(The ſaid XN. and 4/. that is, the Parties, who deſire to be 
Divorced by reaſon cf Adultery [if the Cauſe were inſti- 
tuted for Adultery] or by reaſon of the Cruelty Alledged 
and Proved, we Separate and Divorce them from Bed, 
Board, and mutual Cohabitation, and from the Yoke of 
Wedlock, until ſuch time as they are mutually reconciled 
to each other, and not otherways, nor in any other man- 
ner. (This word Djvortiamus is often admitted.) Alſo 
to avoid theſe ſecond Marriages, whilſt the former Hut- 
band or Wife are alive, (being a thing frequently done) 
the Judges are wont expreſly to Inhibirt theſe Perſons thus 
Separated, that they do not betake themſelves to any 
other Marriage, with any other Perſons, during the Lives 
of them two thus Separated, with an Admonition alſo, 
that they abide Unmarried, unleſs they be mutually recon- 
ciled to each other, And as often as it is complained of 
theſe ſecond Marriages (of either of theſe Parties thus Se- 
parate,) before the King's Chief Commiſſioners in Eccle- 
ſiaſtical Cauſes, or before the Judges of the Arch-biſhop of 
Canterbury, the Parties who offend in theſe caſes, are Pu- 
niſhed and Corrected, and are Divorced and Separated 
from theſe ſecond Marriages, or rather from theſe Adul- 
terous Wedlocks. | 

4- Seeing that in theſe our Days (through the Inſtiga- 
tion of the Devil} very many Divorces are asked, or 
ſued for under pretence of Adultery z that ſo by that 
means, the Parties thus Separate, may betake themſelves 
to a ſecond Marriage. And that this Divorce may be the 


eaſilier obtained, the Wife is wont to canfels the Adultery, 
S$ 4 where- 
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whereof ſhe (under colour) is accuſed ; though in very . 


deed there was not any Adultery committed. Sometimes 
alſo the Husband (that ſo he may Marry another Wife,) 
doth (either by threatnings, ſtripes, or fair words, or 
ſome other unlawful means) induce his Wife to confeſs 
Adultery, although ſhe never committed any ; therefore 
to remedy and avoid this Deceit and Fraud, the Judge in 
theſe caſes, is wont (all Perſons being removed apart, 
and eſpecially the Husband) ſecretly to queſtion ſome 
Friend of the Womans, and alſo examine the Woman her 
ſelf, diligently touching the Truth, and the Cauſe of this 
her Confeſſion ; and uſe all other lawful ways and means 
to inform himſelf of the Truth. And if he can find ont this 
Deceit and Fraud, or at leaſt if he finds any probable ſuſpi- 
cion of it, he 1s wont to forbear to pronounce a Sentence 
of Divorce, unleſs the Party who deſires this Sentence of 
Divorce, doth prove this Adultery by Witneſſes, or at leaſt 
by vehement preſumptions, and publick fame; or unleſs 
the Judge is ſatisfied in his Conſcience, of the probability 
of this Crime being true, as objeCted ; ſo as he can believe 
that the Confeſſion of the ſaid Woman, touching the Adul- 
tery committed, did not procced from her out of Deceit 
or Fraud. The Judges alſo had need take care that the 
Perſon brought before them, to confeſs the Adultery men- 
tioned in the Libel, be not ſome counterfeit Perſon ( which 
Mr. Clarke ſays, he has known twice done in his time) 
though it be Alledged before him, that that is the Wife of 
the Man who deſires to be Divorced. Therefore the Judge 
ſhall prevent this Deceit and Fraud, very eaſily (if he 
ſuſpes it) by taking care to get ſome Perſons of credit, 
to be preſent before him, (at the time of Pronouncing 
the Sentence) who have certain knowledge of the Wo- 
man confeſling this Adultery, &c. 

5. Acompenſation of the Crime, doth hinder a Divorce, 
that is, if the Defendant doth prove, that the Plaintiff 
hath alſo committed Adultery, the Defendant is to be ab- 
ſolved, as to the matters requeſted in the Libel of the 


Plaintiff, Likewiſe if an Action of Divorce for Adultery, 


is inſtituted by a Woman againſt her Husband, or by a 
Husband againſt his Wife, to obtain a Divorce for Adul- 
tery ; 
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| tery ; If the Defendant in this caſe, doth Alledge and 
| Prove, that the Plaintiff (before this Sute was inſtituted) 
| had knowledge, or at leaſt a probable foreſight of this 
| Crime Committed, and Libelled, and yer notwithſtanding 


| this, had afterward a carnal Commerce with the Defen- 


oc Rs —_— _ - 


dant; the Plaintiff in this caſe, ſhall not obtain a Sentence 
of Divorce : Becauſe in this, the Plaintiff may be ſaid to 
have remitted, and pardoned the Crime objefted. Now 


| a probable knowledge in this caſe, may be ſaid to be, if 


the Husband ſuſpeQing his Wife of Adultery, doth accuſe 
her of it, and ſhe confelleth it when Taxed therewith : Or 
if thoſe Witneſſes, whom the Husband produceth in a 
Court of Controverſie, to prove this Adultery objected, 
did fignifie to the Husband before the Sute was begun, 
that they could depoſe or teſtifie this Adultery, having 
ſeen and known the ſame to be committed : Or if the Hus- 
band took his Wife in the very AQ of Adultery : In theſe 
caſes, if the Husband hath carnal knowledge of his Wife 
afterwards ; he doth ſeem to remit the Injury, and there- 
fore ought not to be Separated from his Wife. Therefore 
in this caſe, let the Husband forbear to lye with his Wife, 


| (if he intends to be Divorced from her) although he doth 
| not immediately put her out of his houſe, 


6. Proof being made that (afcer the Marriage is Con- 
tracted, or fince the Marriage was Solemnized, and that 
the Wife went from her Husband, or the Husband from 
his Wife,) the Husband, or the Wife have committed 
Adultery, it is ſufficient to hinder a Reſtitution in a Ma- 
trimonial Cauſe : - Yet in this caſe, if the Plaintiff doth re- 


| Ply, and prove a compenſation or knowledge, a pardon 


or a remillion of the Crime as above : he {hall obtain the 


* Reſtitution as deſired. The Cauſes alſo which are men- 


: 
: 


tioned in the firſt number of the foregoing Sect. may be 
propounded to hinder this Reſtitution ; being ſuch as ren- 
der the Marriage (already Contracted) Null, 


CHAP. 
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CaAHAT. IL 


+ Contumacia Of Contempts | againſt the Eccleſiaſtical Laws, and 
qu# ſit, & quis | : ib; 

| vn 4 Magiſtrates. The order of puniſhing them 

Max quot mo- 

dis commintt- 


mr, qualiter SS * js w 
Contra COntiu-® 

em "OCCe- . . WA 
_— K. Mr. 1+ The manner of deſiring a Decree, in a matter of Contempt, 
7 contums- committed in a Matrimonial Cauſe. 


eizx, &© quo 2, The manner of Alledging a Contempt in other Cauſes, 
nf 9" 3+ The manner of Proceeding in a Canſe of Contempt. 
Figende, ple” 4+ The manner of Giving and Exhibiting Articles in a Cauſe 


mus reperias 
apud Alciat. in of Contempt. 


prax. 4 fol. 86. 5, The manner of Proceeding in theſe Cauſes, where the De | 


ad fol. 100. | 

etiom Hoſti- fendant doth confeſs the Contempt. 
enſ. t. fe quis 
qus dic. in ſum. doth deny the Articles, 
7. 1. de contum. 


Ummius dij- HE Prottor who deſireth a Decree, and a Citation | 


fo OG, Its 3» . 
7 Cs to be decreed in a Cauſe of Contempt, ought to 


?- 3- tit. 14. draw up a Schedule, containing briefly the Cauſes of Con- 


Facov. Blum. tempt : Which Schedule, he who is Advocate in the Cauſe, 
proc.Cam. t.66, 


acob. Ayrer. . : 
nr j WV" der this form of words. © Reverend Judge ; from this fa- 


<4. 0bſ.3. n.6, © mous Court, were taken certain Letters Citatory and In- 
apr ſt © hibitory at the inſtance of one . againſt 24. to anſwer the 
_ iN; =" * faid N. ina Matrimonial Cauſe, and to Inhibit the ſaid 2 
obedientiz, © the Woman that ſhe ſhould not (whilſt the Sute depends) 
* Contract any other Marriage z and that if in caſe, ſhe 
* ſhould have Contrafted any, that ſhe ſhould not procure 
© the ſame to be Solemnized in the face of the Church, un- 
© der penalty of the contempt of the Law, and that theſe 
* Letters Inhibitory, were duly executed upon the ſaid 24. 
© according to the form, force and effe&t of the ſame. And 
* that notwithſtanding theſe yourLettersInhibitory,and the 
© Execution of the ſame, the ſaid 24. (in contempt of the 
* Law, and of your juriſdition) hath contracted a certain 


© pre- 


is wont to read publickly in Court, it being drawn up un- | 


6. The manner of Proceeding in this C auſe if the Defendant 


| 


| 
| 
| 
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© pretended Marriage with one 0. and hath procured the 
* fame to be Solemnized in the face of the Church, &c. 
© Wherefore I deſire that the ſaid Party may be cited to ap- 


© pear upon ſome competent Day, to be by you aſligned, to 


* anſwer perſonally to certain Articles, concerning this 


© contempt towards you, and your juriſdiftion. Then the 


Judge doth decree the faid Party to be called to anſwer 
perſonally againſt ſuch a Day as is deſired. 

2. In other caſes, the Schedule for a contempt, is to 
be drawn and read (as above) by an Adyocate, in theſe 
words: *© Reverend Judge; from this Court were taken 
© certain Letters Citatory, at the inſtance of one 1V. againſt 
© M.to anſwer the faid 1V. in a Cauſe of Defamation, or the 
© like : And that theſe Letters Citatory were Sealed with 
© the Seal of your Court, and in order to the Execution of 
© the ſame, they were delivered to one L. your Mandatary, 


 ©lawfully conſtituted in this behalf. And that your ſaid 
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| © Mandatary, did execute this Mandate upon the ſaid 44. 


< and that the ſaid 24. violently ſaatched this Mandate out 
© of the hands of your ſaid Mandatary,(in contempt of your 
«© Court and Juriſdiction) and tore the ſame: And likewiſe 


'* at that time, and by reaſon of the Execution of this Man- 


© date, he not only uttered reviling words againſt the ſaid 
© Mandatary, but alſo beat and ſmote him with a Staff, (or 
© ſome ſuch like thing, according as the matter was : Al- 


© ways adding) that this was done by reaſon of the Execu- 


© tion of the Mandate of the Judge, and in contempt of the - 


© Eccleſiaſtical Law, and its Juriſdition ; (leſt it ſhould be 
© pretended, that this buſineſs doth belong to the common 
© Law) and I dodeſire (as above in the foregoing number ; 
and the Judge ought alſo to decree as was ſpoken there.) 

3. Againſt the Day of the return of the Citation, the 
Proctor promoting this matter of Contempt, mult take 
care to draw up into Articles, the Cauſes of this Contempt, 
in the name of the Judge, by way of Objections. (v3z. ) 


In the Name of God Amen. We N. official, &c. (here 
recite the ſtyle of the Judge, who adminiſters theſe 
Interrogatories) do give and adminiſter to you M, all and 


ſingular theſe Articles, or Interrogatories (which concern a 
contempt 
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contempt offered to us, and to our Furiſdiftion) of our 


' 


PART. VL 


mere Office, or at the promotion of O. (it the Judge has no 


mind to proceed of his mere Office) to each, and every 


part 0 }f which Articles, we will, and require you the ſaid 


M. to make a true, a plain, a full, and a faithful an- 
ſwer, ( upon your corporal Oath) and we ao Objet 
and Article, joyntly and ſeverally as follows, &c, 


4. If the Judge intends to proceed of his mere Office, 
he ſhall aſſign ſome Proctor of his Court, as a neceſlary 
Promoter of his Office, who muſt ſay, © I take upon me the 
© burthen of Promoter of the Office of the Judge, and 1 do 
© give and adminiſter Articles, and deſire that it may be 
© proceeded ſummarily and plainly. Which the Judge de- 
crees. And then the principal Party is to be produced 
upon theſe Articles, if he be preſent in Court. But if the 
Office of the Judge, is promoted by a voluntary Promo- 
ter, or his Proftor (who muſt Exhibit his Proxy for the 


faid Promoter) he muſt ſay, 1 give Articles, and upon 


theſe Articles, I produce the principal Party, here preſent 
in Court, whom the Judge muſt ſwear to make a faithful 
anſwer, to the ſaid Articles, againſt the next Court, and 
admoniſh the ſaid Party, to appear at the next Court to 
acknowledge his Anſwer ; this acknowledgment is wont 
to be made in the preſence of the Proctor of the Party 
who promotes the Office. And obſerve that in theſe mat- 
ters of Contempt, whether moved of the mere Office, or 
by a Promoter, it is not lawful for any Proftor to appear 
for the Contemner, nor for any Advocate to plezd in his 
behalf, until che ſaid Defendant has given his anſwer : Nor 
then neither, until the Judge his leave be firſt asked and 
obtained 3 nor ſhall the Defendant have a Copy of the 
aforeſaid Articles, before he be examined upon them. Yet 
here it is to be noted, that although it was ſaid above, 
that it the voluntary Promoter of the Office, be not pre- 
ſent in Court to give in the Articles ; his Proctor having 
Exhibited his Proxy for him, may give in thoſe Articles: 
Yet Mr. Clarke donbts very much, whether or no in this 
caſe, where the Office is voluntarily promoted, or whether 
or no, In a Cauſe of CorreQion, originally moved at the 


Inſtance 
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4 | aſtance of any one, a voluntary Promoter can conſtitute 


. 
- 


2 Proctor, before Sute is conteſted ? Becauſe a voluntary 
| Promoter, although he have ſufficient Intereſt to promote, 
and in this caſe to implore the Office of the Judge, thar 
a Crime may be puniſhed, being alſo of publick concern ; 
yet qucre, Whether or no this Promoter can conſtitute a 
Proftor to carry on the Sute, before the Sute is conteſted, 
' and whether or no the Ads and things done by ſuch a Pro- 
@or, are of any force ? Mr. Clarke thinks they are of no 
effet; and he is induced to believe ſo, becauſe that 
above five years ago, he very erroneoully gave in Ar- 
ticles in the Name, and by vertue of a Proxy, from the 
| Promoter of the Office ; and at his Petition, Sute was 
conteſted by the Proctor of the Adverſe Party : Which be- 
ing done, he began to doubt with himſelf, whether or no 
theſe things thus done by him, as ProQtor of the ſaid Pro- 
moter, were of any effet. Therefore he conſulted two 


| , Advocates (who were feed in the Cauſe,) upon this Que- 


| tion; who making ſome doubt herein, deliberated upon 
' It for a day or two ; and then returned him anſwer, that 
all things ſo done by him as Proctor of this Promoter, be- 
fore the Sute was conteſted were void. * Wherenpon in * none v4 
purſuance of their Council and Advice, he ſubdutted and 4em eſſe vide- 


—O— 


. | deſired that all things done in Court by him, as Proctor Analogia 


of the ſaid Promoter, might be accounted as ſubdutted : ann El be 
And he offered himſelf ready to pay all ſuch Charges as rem & promo- 
were due, and ſhould be Taxed by the Judge, by reaſon of !97em officti? $2 
this Nullity ; which SubdnCtion, the Prodtor of the Adver: '* / if 
fary accepting Mr. Clarke's Clyent was condemned in j,quoure 1iti; 
Charges, which the Judge Taxed to forty Shillings ; which 70 magis 
were alſo paid down by Mr. Clarke. And then the volun- 442 4 proct- 
tary Promoter appearing perſonally in Court, he gave in '"* —— 
the Articles, already Exhibited in preſence of the Pro- ;;,yem 1s, 
Ctor of the Defendant, and deſired that an anſwer might conſtimuirur. 
be given to the ſame. And then Sute being conteſted, 4/2115 i 


: . praxe fol. 57. 
the ſaid voluntary Promoter, conſtituted and appointed /7 auteds 


Mr. Clarke for his Proctor : And afterwards be obtained .,,,; j,,cu- 
| Sentence in the ſame Cauſe, with Charges, and a publick wen oppon- 
| Penance was injoyned the Defendant. tr ratione 


cont itnent!s 


5- If the Defendant conſelleth the Contempt-objeQed, "2/1; 
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then the Proctor of the Party promoting the Office, (an 
acknowledgement being made of the anſwers of the prin- 
cipal Party) muſt firſt accept theſe anſwers, ſo far as 
they make on his part, and on behalf of the Office of the 


Judge, and mult alledge, that the intention of the Judge, 


and of the Party promoting the Office, (mentioned in the 
Articles of contempt,) is ſufficiently founded upon the 
anſwers of the Defendant, referring himſelf to thoſe Ar- 
ticles, Anſwers, and to the Laws: Wherefore he muſt 
deſire, that the ſaid Party may be pronounced for a Con- 
temner, and that Penance may be enjoyned him, 'that 
alſo he may be condemned in Charges, and that Right 
and Juſtice may be done : From which Petition, the De- 
fendant diſſents, and denys the matters alledged by the 
promoter, Then the Judge aſſigns to hear his pleaſure, 
upon this Petition, and to hear his final Decree upon the 
next Court Day; or the Judge may if he will, upon that 
ſame Day, in which the Defendant acknowledged his An- 
ſwers, if the intention of the Office 1s ſufficiently founded | 
thereby (the aforeſaid Petition being made by the pro- | 


 -Moter of the Office) pronounce him a-Contemner, and 


enjoyn him Penance, and condemn him in Charges. For 
obſerve as above, that by the Cuſtom and Statutes of this 
Court ; theſe Cauſes are Summary Cauſes, (at leaſt they 
are uſually ſummarily proceeded) and a contrary de- | 
fence is ſeldom admitred againſt the Confeſſion or Proofs, 
which make for the intention of the Judge or his Office, 
(although the Party confeſſing would perhaps qualifie or 
extenuate that Confeſſion) nor is the Defendant permit- 
red to except againſt the Witneſſes that are examined on 
behalf of the Office, in order to make his Penance the 
more eaſe. | 
6. If the Defendant. doth deny the Articles of Contempt, 
the Proctor of the Party promoting the Office, (whether 
he be volantary or neceſſary) may deſire a Term. to be 
alligned him, to convince the Defendant ; which Term ſo 
alligned, is inſtead of the Term Probatory : And proof 
being made, they muſt proceed in all things, as in a Surft- 
mary Cauſe, And obſerve as above, that theſe Cau- | 
ſes are ſaid to be favourable Cauſes, and there is _ 4 
ull 


| 
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full and dire& proof required in theſe, as in other Cauſes. 
For ſometimes there is no further proof required, than the 
ſole Oath of the Mandatary, at leaſt if he be a publick 
Mandatary, and one who is of honeſt account, eſpecially 
if any other circumſtances or preſumptions occur. And 
if the Contempt is proved, the Party promoting the Office, 
muſt deſire a Term to be aſſigned, wherein the matter 
may be diſcuſſed, and the final Decree may be heard. 
Then the Judge (concluſion being made in the Cauſe, 
as in other ſummary Cauſes) may pronounce Sentence 
againſt the Contemner, to the efte&t above ſpecified, 
or he may by his Interlocutory Decree, pronounce as 


- above. 
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making their Accounts. IWhez called thereto, 


SECH 


1. Of the Oath of the Party Accounting upon thoſe Sums 
which are under forty Shillings, | 

2. The general Oath of the Party Accounting upon all the 
Sums contained in the Account. 

3. 1n what caſe a Party who is called to give an Account, 
or to Exhibit an Inventory, 1s not bound to appear per- 
ſonally, but may appear by his Proftor, to objeft that 
the Party calling him to an Account, has no Intereſt. 

4. What Perſons are ſaid to have Intereſt to call the Exe- 
cutors or Adminiſtrators, to Exhibit Inventories, and 
make Accounts, | 

5- The manner of proving the Intereſt of a Creditor, if it 
be denyed. 

6. Of other Perſons that have Intercſt to call the E xecutors 
or Adminiſtrators to an Inventory, and an Account, 

7. The Party who is called to give an Account, whether of 
the Office of the Judge, or at the inſtance of a Party, 
ought to appear perſonally. 

8. The Executors or Adminiftrators may call the next of Kin- 
dred to the Deceaſed, to ſee an Account given, and tht 
Letters of Quietus eſt, or Acquitance granted, upon the 
full Adminiſtration. 

9. The manner of juſtifying and proving an Acconnt by 
Witneſſes. | 

10. The form of drawing an Account, (whether of the Of- 
fice of the Judge, or at the inſtance of a Party) in 4 
Corrt of Controver ſic | 


ti. 1he manner and form of alleging the inſufficiency of the | 


(r00as in a Court of Controver ſie. 
i2. The Party Accounting, wn order to prove the Eſtate and 
Ability 


The manner and order of an Executor or Adminiſtrator 


; 


| 


| 


| 
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Ability of the Deceaſed, ought to Exhibit an Inventory of 
the Deceaſed"s Goods, in a Court of Controverſie. 

13. The manner of objefting againſt an Accourt. 

14. The benefit of drawing, and juaicially exhibiting an 
Inventory, 

15. In what caſe, the Party Accounting, or his Proftor, may 
decline the Judge of the Prerogative Court, and except © 
that he is no competent Fudge. 

"16, The manner of alledging and proving the Turiſdifion of | 
the Prerogative Court, | 

17. The manner of Adminiſtring an Oath to the Party Ac- 
counting upon the leſſer Sums, by vertue of a Commiſſion 
granted to remote parts. 


a 


Tf an Executor or an Adminiſtrator is called to give an 
account, at the inſtance of any Perſon having Intereſt 
in that behalf; or if it is Sued in a Cauſe of Legacy, and 
the Defendant in that caſe, doth alledge the inſufficiency | 
of the Goods ; if the Execntor or Adminiſtrator hath diſ- Ip 
burſed ſeveral Sums of Mony, which are under forty Shil- t 
lings ; theſe Sums are to be allowed upon the + Oath of + Lind: de 1e- 
the Party Accounting, on this manner © N, hath appeared /tamentis.c.ſts- 
* perſonally,and without any intention of revoking hisPro- 7". wn I 
© tor, hath made Oath, that he hath Cisburſed all and fins yr4. redgers | 
© gular thoſe leſſer Sums, mentioned in the Account, not rationem: Fok. 
© exceeding the Sum of forty Shillings ; wherefore he hath 4t*07- in gl 
© deſired chat theſe Sums might be allowed, and that Right $77 9, |} 
© and Juſtice may be Adminiſtred and done him. Then the execur. refta- | 
Judge ( Adminiſtring an Oath to the Party Accounting, men Swinb. 
upon the truth of this Allegation, ( viz.) that he hath dif: only Na _— 
burſed theſe leſſer Sums, and this Oath being taken by the; 1, | 
ſaid Party Accounting) he muſt ſay, © We allow to the 
* ſaid VV. the Party Accounting, all thoſe leſſer Sums, not 
* exceeding the Sum of forty Shilling, ſo as he be not de- _ 
* tected of deceit, or a fraudulent diviſion. For ſometimes 
the Party Accounting, knowing that all theſe leſſer Sums, 
are wont to be allowed upon his fole Oath, is wont. to di- 
vide the greater Sums into leſſer, and particular Sums. 
And the aforeſaid Oath being taken and admitted, and the f 
Decree of the Judge, intervening likewiſe, it makes full. | 

T proof 
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proof as to theſe leſler Sums, (fo as thoſe Charges may 
be avoided, which the Party might otherways be put to, 
in the proof of payment, by Witneſles,) ſeeing it is pre- 
ſumed, that no Man will take a falſe Oath. 

2. If in theſe caſes about giving Accounts, any one 
having Intereſt to call an Executor or an Adminiſtrator to 
an Account, (to wit the Son of the Deceaſed, a Lepgatory, 
a Creditor, and others, as afterward) do call the Execu- 
tor or Adminiſtrator to exhibit a true, a full, and a per- 
feft Inventory of thoſe Goods of the Deceaſed, which 
have come to his hands, and to give a true Account upon 
his Adminiſtration of the ſaid Goods, he ought to exhibit 
the ſaid Inventory, and make the ſaid Account perſonally ; 
and (if the Adverſe Party requeſt it of him) he ought to 
take his Oath of the truth of the ſame, notwithſtanding 
that perhaps an Inventory was already exhibited, at the 
inſtance of the mere Office of the Judge, and in the ab- 
ſence of the Party, and that an Account were given by 
vertue of the Oath of the Party or his Proftor. And ob- 
ſerve, that this Inventory is not to be exhibited under the 
Proteſtation.of adding to the ſame (as 1s uſual in Inven- 
tories that are exhibited by the ProQtors in common form, 
and not at the inſtance of a Party) but ſimply and direQly, 
for a full, a true, and a perfe& Inventory of all and ſin- 
gular the Goods of the Deceaſed, which have come to the 
hands of the ſaid Party Accounting, ſince the Death of the 
Deceaſed. Therefore let the Parties Exhibiting theſe In- 
ventories, and making theſe Accounts, take heed how 
they exhibit any Inventories which are falſe or untrue ; 
and how they give an Account upon their Oaths. For if 
the matter is made otherways manifeſt and apparent, they 
not only commit Perjury, but may be proceeded againſt, 
by the Eccleſiaſtical Judge, in a Cauſe of Perjury : And 
the Judge may puniſh them according to the Canons of 
the Church, if they are convict of any omiſſion of the 
Goods, or not explaining any of the Sums, mentioned in 
the Account. And although it 1s ſaid afterwards, that it 
is 1awful for the Adverſe Party, to reprove or object a- 
gainlt this Inventory and Account, yet it may be enquired, 
whether or no, the Adverſe Party, who deſires this Exhi- 
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bition of the Inventory and Account, and the Oath of the 
Party Accounting, upon the truth of the ſame, may after- 
ward (»v1z,) when the Party Accounting, doth take the 
Oath, upon the truth thereof (at his Petition) be admitted 
to object againſt this Inventory and Account : Becauſe ix 
ſhould ſeem that this Objeftion ought to be propounded, 
before the aforeſaid Oath is taken by the Party Account- 
ing. For quere, whether or no, this Oath be a deciding 
the Sute, or it is a neceſſary Oath, as in other Cauſes, 
where the Plaintiff produceth the Defendant, upon the 
Politions of the Libel. 

3. And although it was even now ſaid, that the Execu- 
tor or Adminiſtrator being cited, to give an Account, or 
to exhibit an Inventory, whether ex officio, or at the in- 


* ſtance of a Party, ought perſonally to appar, and do all 


the premilles above ſpecified : Yet it in caſe, by the Origi« 
nal Citatory Mandate, it doth not appear that the Party 
at whoſe inſtance he 1s Cited, hath Intereſt to Inſtitnte 
this Cauſe, the Defendant may appear by his Proctor, to 
the eſfet and form following. When the Proctor of the 
Plaintiff (having exhibited the aforeſail Citarory Man- 
date) hath accuſed the Contempt of the Defendant, who 
was cited to appear perſonally, to give an Account, or 
exhibit an Inventory ; the Proctor of the Defendant may 
appear, and exhibit his Proxy in writing, for the aforeſaid 
Defendant, and make his part for the ſame : And alledge 
that his Client is not obliged, nor compelled by Law, to 
exhibit an Inventory, and to give an Account, nor to ſatis- 
fie the contents of the aforeſaid Mandate, brought into 
Court at the inſtance of N. the Plaintift, in as much as 


the ſaid NV. has no Intereſt in this Cauſe ; ar leaſt, in as - 


much as it doth not appear that he has Intereſt in the 
Cauſe. If the Plaintiff doth alledge his Intereſt to be ſuch 
as is approved by Law in theſe cales, and doth prove the 
ſame, either by the anſwers of the Profor or the Party, 


- or by Witneſſes, the Defendant is not only obliged to ſa- 


tisfie the contents of the ſaid Mandate, bur is alſo to be 
condemned in Charges, which the Plaintiff has been ar, 
in the Proof of this his Intereſt: And if on the contrary, 
the Plaintiff makes defaulr - the Proof of his Intereſt, 
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the Defendant is to be diſmiſt with Charges. But admit 
that the Intereſt of the Plaintiff is ſuch, whereof the De- 

' fendant had no knowledge, at leaſt, a probable knowledge 

| (to wit, becauſe the Plaintiff doth pretend himſelf a Cre- 

| ditor) until the ſame be proved ; or if the Defendant, 
4 (ſo ſoon as he has proved this Intereſt,) doth not pro- 
pound any contrary or exceptive matter, againſt the Wit- 
4 neſles of the Plaintiff, or to fruſtrate his intention, as to 
this Intereſt; then the Defendant (ſeeing he had- juſt 
cauſe of queſtioning ſuch his Intereſt) is excuſed from 
Charges. But it is otherwiſe, if he propounds and makes | 


default in proof of what he propounds. Yet the Proftors | 
f of the Plaintiff, are to be admoniſhed in theſe caſes of ex- 
| | hibiting Inventories, and giving Accounts, that (if in man- | 


ner aforeſaid, the Intereſt of their Clients, are denyed, | 
ſo as the Plaintiffs are compelled to prove the fame) they | 
| take care, to get the Certificate of the Citation (which 

| was taken forth, to call the Party to an Inventory and an {| 
| Account) continued from one Court day unto another, un- | 
| til the lntereſt of the Plaintiff be proved ; which being pro- 
ved, they may cauſe the Defendant to be Excommunicate; 
i} if he doth not ſatisfie the Contents of the ſaid Mandate. 
For the Executor or Adminiſtrator being called to exhibit 
: 


an Inventory, and give an Account, ought to gtve the 
ſame perſonally upon his Oath. Therefore if the Certifi- 
cate of the ſaid Citation is diſcontinued, the. Defendant 
| cannot be Excommunicate, though he doth not ſatisfie the 
{ Contents of the ſaid Mandate. 
| 

| 


_ -- 


4. If a Legatary doth requeſt an Executor to pay hint 
his Legacy, lefc him by the Will ; and the Executor (pre- 
tending that he has not Goods in his hands, which are ſuf- 
| ficient to pay this Legacy,) doth refuſe to pay the ſame: |! 
This Legatary may call the Executor to exhibit an Inven- 
' tory, and give an Account ; that fo by inſpeQting the ſame, 
the Legatary may be ſatisfied of the ſufficiency, or inſuf- ! 
ficiency of the Goods of the Teſlator, to pay this Legacy. | 
| The Legatary alſo may compel this Executor, to prove 
and juſtthe this Account by Witneſſes. And obſerve, that 
in this cafe, the Party deſiring an Account, is not to be | 
tondemned 1n Charges, if (the Account being rx | 

and | 
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and inſpected) he doth renounce the Sute, or doth not 
contend further, nor doth compel the Party Accounting, to 
; Pproveandjuſtifie his Account by Witneſſes. But if this Party 
| who deſireth an Account, doth compel the Party Account- 
ing to juſtifie his Account by Witneſſes, (and Publication be- 
ing made of thoſe Witneſſes produced upon the Account) 
the ſaid Party doth give Objections againſt this Account, 
, and faileth in the Proof of them, he is to be condemacd in 
Charges, made by the Party Accounting. Alfo the Lega- 
tary, to whom the reſidue of the Goods is lefr, or any | 
| part of therelidue, (that ſo it may appear to him, which | 
| and what Portion of the Goods is due to him) hath parti- | | 
| cular Intereſt, to call the Executor to give an Account. 
' Thelike [Intereſt alſo, hath he to whom the Deceaſed was 
| Indebted, that he may know, whether or no the Deceaſed 
| had Goods ſufficient to pay this Debt : And if the Defen- 
| dant in this caſe, doth deny the Plaintiff*s Intereſt, and 
| doth alledge, that he is not bound to fatisfie the Contents 
of the ſaid Citation, until this his Intereſt doth appear as 
above, then the Plaintiff ought to alledge and prove this | 
his Intereſt, hefore the Defendant can be compelled, to | 
ſatisfi2 the Contents of the ſaid Mandate. | 
5- If the Party who is called to give an Account, or an | 
Inventory, doth deny the Intereſt of a Creditor, it mult | 
be Alledged and Propounded on this manner following. - 
(Scil.) N. the Plaintiff or his Pro&tor, muſt Alledye (ad 
omnem juris effettum) that the Deceaſed (at the time of | 
| his Death, and whilſt he Lived) was Indebted to the a- | 
foreſaid VV. in ſuch a Sum : If this Allegation is denyed by | 
| the Defendant, then it is to be Propounded joyntly and 
| ſeverally, and Right and Juſtice, and the Admirtance of | 
this Allegation, is inſtantly to be requeſted ; which Alle- 
gation being admitted, in ſupply of the Proof, of the Con- 
tents of the ſaid Allegation, the Bond or Letters Obliga- 
' tory taken for the ſaid Debr, are to be Exhibited (adding | 
| theſe Words) that the Matters cont:incd in the ſme, are 
true, and were had and done, as 1s containcd 1n the ſame. 
Then this Allegation is to be admitted, and (if when theſe 
Letters are thus Exhibited) the Defendant doth deny, 
that they are true, the Witneſſes are to be produced, to 
TS: prove | 
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prove the Sealing and Delivery of this Bond 3 or if the 
Debts alledged are due by Merchants Books, or other 
Tradeſmens Books, then the Book where that Debt al- 
ledged, is ſet down, ought to be Exhibited, and the Party 
Exhibiring the ſame, ought to alledge and prove, that this 
is the ſame Book, in which the Merchant, (or he whoſe 
Book it was,) was wont to write down the Name of Perſons 
who were Indebted to him : And-this Proof is ſufficient ro 
prove the Intereſt alledged. But admit this Intereſt of the 
Plaintiff, cannot be proved, neither by Letters Obligatory, 
nor by a Merchants Book, yet the Plaintiff may be admit- 
ted, to prove his Debt by Witneſſes. And it is to be no- 
ted, that in this caſe of proving the Intereſt of. the Plain- 
tiff (in order to ask an Inventory, and an Account) It is 
not requiſite there ſhould be ſuch exact and full Proof, as 
in other Cauſes, wherein it is principally ſued, in order to 
obtain the whole Cauſe inſtituted, (to wit} Tithes or a 
Lepacy, for in theſe caſes of proving the Intereſt of the 
Plaiatiff; it is not ſued principally for the Debt Alledged, 
but the Premiſes are Alledged incidently, only to prove, 
that the Plaintiff hath Intereſt, to call to an account. 
Therefore it is lictle inconvenience (nay it is rather an 
advantage) to the Executors, to make an Inventory and 
give an account, as is ſpoken afterwards. But without 
all diſpute, thoſe Perſons to whom the Deceaſed was In- 
debred, may be very much relieved in this caſe, becauſe 
by inſpeQAing the Account, and the Proofs upon the ſame, 
It may appear evidently, whether the Executor or Admi- 


niltrator have fally Adminiſtred the Goods or not, which: 


if they have fully Adminiſtred, it is to no purpoſe to com- 
mence Sute for theſe Dcbts. So alſo Legataries do often 
forbear to Sue for their Legacies, when they find by the 
Account, that the Executors have fully Adminiſtred the 
Goods, 1n payment of the Debts of the Deceaſed. 

6. To the aforeſaid Perſons, who are ſaid to come in 
for their Intereſt, (to call Executors, &c. to account) 
may be added others. (Scil. ) If any Legacy is left to a 
Minor, the Father, or next of Kindred to the Minor, by 
tne nain* of Caritor (being ſo appointed by the Judge,) 
to the ute and bchoof of the aid Minor, may comp:1 the 
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Executor to Exhibit an Inventory, and give an account. 
Likewiſe the next of Kindred to the Deceaſed, (at leaſt if 
they be poor) may call the Adminiſtrator (of any one, 
who dyes inteſtate) to Exhibit an Inventory, and give an 
account : That ſo ſoon as it appears to the Judge, what 
remains of the Goods, (the Debts being paid) there may 
be a diſtribution made, of ſome part of the ſame, amongſt 
the next of Kin to the Deceaſed, at the pleaſure of the 
Judge. Alſo if the Deceaſed in his laſt Will, hath not be- 
queathed the reſidue of his Goods to any body, nor hath 
any way diſpoſed of the ſame, (although the Deceaſed 
has appointed Executors of that Will, and hath given the 
Executors, by reaſon of their care about the ſame, ſome 
particular Legacy.) For in this caſe, theſe Executors are - 
ſaid to be nude Executors, or Superviſors as it were ; and F Conduditur 
the Judge may (as well of his own mere office, as at the ©* 20. 0 
inſtance of the poor Relations) call this Executor to give jeyerur de ju- 
an account, and compel him to make a Diſtribution of 7: reddere r4- 
the reſidue, to pious uſes, or amongſt the next of Kindred args ag 
to the Deceaſed. And this has been anciently praftiſed. ,,, 7,,..,.. 
quiritur,Swinb. 
7. In every Citation Þ for an Account, or to Exhibit an par. 6. Sed. 20. 
Inventory, the Executor or Adminiſtrator, is wont to be ”- 11 —_ 
called -to appear perſonally, to give and Exhibit an Ac- 7,1, 
count, yea though he be called at the inſtance of a Party ; jy: vocandi, 
therefore he is obliged to appear perſonally ; at leaſt it urrwn judicts 
hath been ſo practiſed and obſerved, in the Prerogative _— OOO 
Court, time out of mind : Yet a Protor may appear for __ Coons 
the Party Cited, to Alledge the Cauſes of the abſence of ;,;1 nam que fr- 
the ſaid Party, and the Cauſes why he is not obliged to dun in atſ-nriz 
give an account as above, at the third number ; and he 2/9147 
7 . oY elrundem 
may Alledge his Infirmity, his Age, or the like cauſes, \,,. poi 
and that therefore he is not obliged to appear perſonally. 4;er eaſd. Sp2- 
But as was ſaid before, if theſe Cauſes arc nor &lledged cl:tor de 
and Proved, the Parties called are obliged to appear in anne 
Perſon. The reaſon is, becauſe that in theſe Caules, - or aliqui. ns 4%. 
caſes of giving Accounts, the Oath of the Party Accounting Lind. deteſt. c. 
is required upan the truth of the ſame. ger 
8. Now althouzh the Executors and Alminiſrators of __ " 
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the Deceaſed, have laid out all the perſonal Eſtate, which 
the Deceaſed lefr, (at the time of his Death) in paying 
the Debts, the Funerals, and other neceſſary Charges, ſo 
2s there remain no Goods in their hands, Unadminiſtred : 
Yet the next of Kindred to the Deceaſed, as alſo the Le- 
gataries, and all other Perſons, to whom the Deceaſed 
was Indcbted, may ſeverally, or in ſeveral Cauſes, com- 
pel theſe Executors and Adminiſtrators to give an account, 
by means whereof they may put them to infinite Charge. 
Therefore theſe Executors or Adminiſtrators, ſo ſoon as 
they are called by any of the aforeſaid Perſons, to give an 
account, (to avoid theſe Charges and Vexations) they 
may call one or other, of the nigheſt of Kindred to the 
Deceaſed in ſpecial, and all others whoſoever in general, 
(who have or pretend to have any Right or Intereſt to 
the Goods of the Deceaſed,) to appear in ſuch a day and 
place, (if they think themſelves any way concerned) to 
ſee a true and perfe&t Inventory, of the Goods of the ſaid 
Deceaſed Exhibited, and account made upon his full Ad- 
miniſtration of the ſaid Goods; and alſo to ſee Witneſles, 
Produced, Admitted and Sworn in due form of Law, (up- 
on the ſame) and their Sayings and Depoſitions publiſhed; 
and to proceed further in the ſame concern, (according 
as the Law, and the Nature of the Cauſe requires) even 
until the Definitive Sentence be Pronounced incluſively, 
with an Intimation, as above. And it mult be proceeded 
in this caſe, in the preſence of the Parties appearing, if 
any do appear, and in penalty of the Contempt, of 
thoſe who appear not; and all things are to be done, in 
like manner as is ſpoke of the manner of beginning, proſe- 
curing, and ending Sute, And obſerve, that this method 
of proceeding is very neceſſary and uſefu), to the Execu- 
tors and Adminiſtrators, not only (as is ſaid before) to 
prevent diverſe and manifold Actions, which might be 
commenced agzinf{t them for Accounts, Cc. but alſo leſt 
theſe Executors and Adminiſtrators, ſhould be called to 
render 2nd juſtifie an Account, when their Witneſſes 
(who ſhould prove and depoſe the payment of the Debts) 
are dead : Which Mr. Clarke fays, he has often ſeen pra- 
ctiſed, Likewiſe If this Ezzcntor or Adminiſtrator, . do 

| | prove 


| 
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prove their Account, and do obtain the Sentence of the 
Judge, that they have wholly, and fully Adminiſtred the 
Goods of the Deceaſed, and that there remain no Goods 
in their hands, which are Unadminiſtred, their Executors 
| and Adminiſtrators when they dye, are freed from giving 
an account of the Goods of the firſt Deceaſed, For it is 
to be noted, that theſe ſecond Executors or Adminiſtrators, 
may be'compelled to make an account, in the Goods of 
| the firſt Deceaſed, if his Excecutors or Adminiſtrators have 
' not already made an Account, nor juſtified the ſame. 
And in this caſe, theſe ſecond Executors or Adminſtra- 
tors, are not allowed to Swear as to the payment of thoſe 
leſſer Sums, as was ſpoke in the firſt number. For an Oath 
; upon thoſe leſſer Sums, is not to be Adminiſtred to any, 
but to the Party. who disburſed them : And therefore the 
ſaid Oath, 1s not to be granted to the ſecond Executors or 
Adminiſtrators, but only to the firſt. Alſo the Proofs 
made, upon an Account, (given at the Inſtance of ſome- 
one Party, who hath Intereſt) make no full Proof againſt 
another, or a third Perſon who hath Intereſt, at leaſt if 
he were not called as above in ſpecial, or in general. Be- 
cauſe things done amongſt ſuch Perſons, hurt not thoſe wha 
| are abſent. And altho'it is ſaid above, that the Execu- Þ id: norais 


in ſpecial as in general, to ſee an Account given, &c. And 4 


| that theſe Executors and Adminiſtrators, are free from 
| further giving Account, at the inſtance of any other Per- 
ſons; yet this holds not where there are Minors who have 
Intereſt; becauſe they (when they come to full Age,) 
| are permitted to call theſe Executors or Adminiſtrators, 
| to give an Account, notwithſtanding the Premiſes; be- 
cauſe theſe things thus done, do not any way prejudice 
| the Migor, 
9. If the Party accounting doth deſire Debts to be al- 
lowed him in his Account, it 1s requilite that he prove two 
things : Firſt the truth of the Debt. That 15, that the De- 
| ceaſed in his Life time, and at the time of his Death, was 
| indebted to thoſe Perſons mentioned in his Account, Se- 

condly, Thar the faid Party accounting hath fully and 
| aithfully paid this Debt. Likewiſe, if in the ſaid _ 
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there is required an allowance of any Charges of Sute, ex. 

ded in any Secular Court, for the recovery of the De- 
ceaſed's Debts, or in Actions commenced againſt the Party 
Accounting, for any Debts, ſuppoſed to be owing by the 
Deceaſed : Or for any Charges expended in an Eccleſiaſti- 
cal Court, in proving the Will in Common form, or in $o- 
lemn form of Law, by Witneſles, or in Actions for Lega- 
cies, when there are not Goods ſufficient in the Executors 
hands, to pay the ſame : Or in a Cauſe of Temerary Admi- 
niſtration,againſt ſuch as do Temerarily Adminiſter the De- 
ccaſed's Goods, and binder the Executor, fo as he cannot 
Adminiſter the ſame. The Party Accounting in theſe caſes, 
ought to alledpe and prove ſuch ACtions ta be commenced, 
and then | wecifie particularly, and prove by Witneſles, or 
by his own Oath, (if the Sums requeſted to be allowed, 
are leſſer Sums, not exceeding forty Shillings) what Char- 
ges he hath expended therein. And although it may be 
here Objeted, that the Executor Inſtituted a juſt Cauſe 
in the Secular or the Eccleſiaſtical Courts, that (ſeeing he 
got the victory in thoſe Sutes, and alſo his Charpes of Sute) 
he ought not to have thoſe Charges placed in his Account 
allowed him. To this it may be replyed, that oftentimes 
in theſe caſes, the Parties in Sute, although they do obtain 
a victory in the Cauſe, yet they have not their full, (nay 
ſcarce half ) their Charges and Disburſments allowed them. 
Therefore in theſe cales, an honeſt and juſt Accountant, 
ought to ſpecifie the whole Charges of Sute in his Account, 
and then he ought to confeſs what Sum was allowed him, 
in the ſaid Ations; and then deſire an allowance, - for the 
reſidue of the Charges. But it 1s to be noted, that in cer- 
tain caſes above ſpecified, (to wit) if the Executor ſhall 
be called to prove a Will by Witneſſes, or to give an Ac- 
count, and the Plaintiff in theſe caſes,(Witneſles being pro- 
duced upon the Will, and the Account being Exhibited) 
doth renounce the Snte, or doth not further con- 
rend, the Execntor ſhall not obtain full Charges : There- 
fore in the caſe even now mentioned, theſe Charges are to 
he allowed to the Accountant, And although it is aid be- 


fore, that the Party Accounting, ought to prove, not on- | 


iy the Debt, but alſo the Payment of the ſame; yet many 
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of our late Advocates are of Opinion, that to prove the 
truth of the Debt, it is ſufficient to exhibir the Letters Ob- 
ligatory, and the depoſition of one Witneſs, upon the Seal- 
ing and Delivery of the ſame: And alſo to prove the pay- 
ment of the ſame, the Depoſition or Oath of one credible 
Witneſs 1s ſufficient, (viz.) that ſuch a Debt, as is men- 
tioned in the Inventory is true, and that the ſaid Witneſles 
received the ſame, and then the Suppletory Oath of the 
Party in ſupply of the Proof. But as to the payment of 
Legacies mentioned in the Account, the Accountant ought 
to prove, that ſuch Legacies as he requeſts, may be al- 
lowed, wereleft in the Deccaſed's Will : And the payment: 
thereof, he may prove by two Witneſles, or one at the leaſt 
(Scil.) the Legatary himſelf, and the Suppletory Oath of 
the principal Party. But to prove that there were ſuch 
Legacies left, if the Accountant do exhibit the Probate of 
the Will, Sealed with the Seal of the Judge, who proved 
the fame; And if the Proctor of the Plaintiff, or the Plain- 
tiff himſelf, do confeſs that that Will was proved, or that 
the Seal was put to that Probate by the Judge, who 1s na- 
med therein, this is accounted and admitted as full and ſuf- 


{ . ficient Proof, and the Accountant in this caſe, is not obli- 


-ged to prove (the Legacies left) by Witnelles. 


10, In the Account, the Executor or Adminiſtrator, 
ought firſt to charge themſelves with the true value of the 
Goods of the Deceaſed, fpecified in the Inventory (for in 
the Inventories, the Executors are wont to inſert, all the 
Rights, Credits, Goods and Cattle of the Deceaſed) then 
they ought to alledge and deſire Allowances and Dedu- 
fions to be made on this manner, (1z.) Firſt, the Debts 
Which the Deceaſed owed, are to be inferred, and if they 
are paid, this Accountant ought ſo to alledge. But if all 
the Debts are not paid, then he ought only to inſert ſuch 
as are paid, and then the Funeral Charges, and all other 
ordinaryCharges whatſoever ; and alſo thoſeCharges which 
the Accountant hath neceſſarily expended, and is like to 


| 4 expend about proving the Deceaſed's Will, either in com- 
' mon or ſolemn form of Law, or about ſuch AQtons as 


\\ 


} 


were commenced, either by or againſt the Exe- 


:utor, by reaſon of his Executorſhip, (to wit) for the 
v ; re 
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recovery of Debts or Goods of the Deceaſed. And at 
the end of this Account, mult be fet down the total Sum 
of the Disburſements, or things to be allowed. That (6 
it may appear (thoſe things being allowed and deduQted, 
which ought by Law to be allowed and deducted) which 
and what Sum remains in the Accountants hands unad- 
miniſtred. 

i1. If there doth not remain Goods ſufficient (in the 
Executorts hands) to pay the Legacies mentioned in the 
Libel; then the Executor and Adminiſtrator (before the 
Cauſe is concluded) muſt alledge as follows. * XV. (to wit, 
the Accountant or his Proctor) to all effects in the Law, 
doth alledge that before this Cauſe was begun, his Client 
had fully adminiſtred, all and ſingular the Goods of the 
Deccaſed, and that at preſent there remains not, neither 
did (at the time of inſtituting this Cauſe) remain any 


Goods of the Deceaſed, in the hands of his Client, which 
were ſufficient to pay the Legacy libelled, and ſued for, 
This Allegation is to be propounded jorntly and ſeverally, 
and Right and Juſtice is to be deſired : Which being ad- 
mitted, a Term Probatory 1s to be given. And ſeeing | 
this Allegation is fo incertain and general, ſo as the Ex- | 
aminer cannot examin Witneſles upon the ſame, at leaſt 
{o as to make a concluſive Proof of the intention of the 
Party propounding ; therefore the Party propounding this 
Allegation, ought to ſpecific and declare the ſaid general 
Allegation, (within the term given for the Proof of it) on 
this manner. © NV. inorder to ſpecifie the Allegation of full 
Adminiſtration, already given in by him, and with an in- 
tention to declare the ſame, doth exhibit a true, full and 
perfect Account upon his ſaid Adminiſtration, in the Goods 
of the Deceaſed, and (ad omnem juris effetum,) doth al- 
ledge, that all and ſingular the matters and things con- 
1 tained in this Account, are true, &c. in manner and form 
[| as is ſpecified in the ſaid Account : And this Allegation is 
alſo to be propounded joyntly and ſeverally, and is to be 
almirted as above. Which being ſo admitted, the Party 
alledging, may eaſily, and without much Charges (aZ 
leaſt as to the Examination of the Witneſſes) produce his | 
Witneſſes, not upon the whole Account, but upon 4, 
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particular Sum or Debt, which the Witneſſes can de- 
Poſe to, 
12. At the tenth number, it was ſaid, that the Execu- 


| tor or Adminiſtrator, ought in his Account to charge 


himſelf with the true value of the Goods of the Deceaſed, 
mentioned in the Inventory already by him exhibited be- 
fore the Judge (who proved the Will wherein the Legacy 
ſaed for, is given.) Yet in a Court of Controverſie, the 
Defendant (to diſcharge himſelf, that is, to prove that he 
hath fully adminiſtred the Goods of the Deceafed) though 
he may have exhibited an Account, drawn in manner and 
form above ſpecified, yet is he bound to juſtifie or prove, 
what he hath charged himſelf with, in the ſaid Account, 
(viz,) That ſuch Goods, and no more came to his hands. 
Therefore he may exhibit a true Copy of the Inventory of 
the Deceaſed's Goods, (already exhibited by him, before 
the Judge, at the time of proving the Will) alledging as 
follows. * N. in ſupply of the Proof, by him given in this 
© Cauſe, hath exhibited a true Copy of the Inventory of the 
© Deceaſed's Goods, and hath alledged that this Copy was 
* and is ſubſcribed, with the proper Hand writing of O. the 


\ © Regiſter of the ſaid Judge; and that the ſaid Regiſter was, 
\ ©andis an honeſt and lawful Notary Publick, and that he 
| © is Regiſter and Keeper of the Regiltry, of the faid Judge, 


*andas ſach, is commonly accounted, reputed and taken : 
* And that this Copy is faithfully extrafted out of theafore- 
* ſaid Regiſtry, and doth agree with the original Inventory, 
© remaining in the ſaid Regiſtry ; which ſaid original Inven=- 
© tory, was exhibited in due time, before the ſaid Judge. 
And this ſame Allegation is to be proponnded, joyntly and 


| ſeverally, and is to be admitted as above. And ſeeing the 


Proctor of the Adverſe Party, is better in{tructed, what 
and how to anſwer than his Client : Therefore the Proftor 
Alledging and Exhibiting, ought. to Swear, thit he hath 
faithfully propounded this Allegation, and may defire, 
that an anſwer may be given in Writing, (by the Prottor 
of the Adverſe Party) to this Allegation and Inventory, 


| bpon the Oath of the ſaid Proftor ; whict Oath, the ſaid 


Proctor ought to take, as is rcqueited, If the Proctor of 


the Adverſe Party, doth coafels or believe, that theſe Ex- 
hibits 
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hibirs were ſubſcribed by the Regiſter, and that the faid 
Regiſter is an honeſt and lawful Notary publick, although 
perhaps he denies or doth not believe the other things con- 
tained in the ſaid Allegation ; yet the intention of the Par- 
ty propounding the aforeſaid Allegation, is ſufficiently 
founded. For theother Contents are preſumed tobe true, 
in reſpect of the Credit, which ought to be given to the ſaid 
Regiſter. But if the ſaid ProQtor being ſworn to make a 
faithful anſwer, doth deny that Allegaion and Inventory 
aforeſaid, or doth upon his Oath, anſwer, That he doth 
not believe the ſaid Copy exhibited, to be ſubſcribed by 
the Regiſter alledged, then this Subſcription, and the truth 
of this Allegation mult be proved, either by ſearching the 
Records of the ſaid Regiſtry, or by Witneſſes who were 
preſent at the time of ſubſcribing the ſaid Copy of the In- 
ventory, and the A&t upon the Exhibition of the ſame, and 
the collation or comparing of the ſame, (made by the 
Regiſter,) with the Originals remaining in the Regiſtry, 
For it is to be noted, that if 'the Accomptant doth not 
prove by the Exhibition of the Inventory aforeſaid, what 
and which Goods of the Deceaſed, came to his hands (by 
reaſon of the Execution of the aforeſaid Will,) he ought 
to prove by Witneſſes, which, what, and how many 
Goods of the Deceaſed came to his hands; which thing is 
very hard todo. Andinas much as he entred on the De- 
ceaſed's Eſtate, immediately upon proving the Will, or 
adminiſtring the Goods, it is preſumed that there came 
Goods of the Deceaſed, (to the hands of the Executor) 
which were ſufficient; or at leaſt, it is prefamed that he 
may make appear, what Goods came to his hands : Which 
preſumption is taken away, if an Inventory were exhibited 
as above. And if it appear by inſpeQing the Inventory, 
(i that the Goods are not ſufficient, to pay all the Legacies, 
(] (thoſe things being allowed and deducted, which are by | 
Law to be allowed. 2nd deducted,) it lies upon the Plain- |' 
tiff, to prove that more or other Goods came to the hands | 
of the Executor, 2 ; 
' 13. Although the Accomptant is freed from proving the | | 

l 

a 


quantity and value of the Goods of the Deceaſed, by the 
ſole Exhibition of the Inventory, in manner aforeſaid; yet | 
the 
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the Adverſary in a Cauſe of Legacy, or in any other Cauſe 


(where the benefit of Plene adminiſtravit is alledged,) may 
object againſt this Inventory and Account, ( viz.) That 


there are ſeveral Goods, omitted out of the Inventory ; 


and that there are ſome other Goods, which are not ap- 


' prized and valued according to their real Value and Price. 


And in theſe ObjeQtions, the Goods omitted are to be ſpe- 
cified, and the true value, not only of thoſe Goods which 
are omitted, bur alſo of any other Goods which are not 
prized according to their worth. 

14 Though Goods are not apprized, nor Inventories 
made of thoſe Appriſements, according to the Eccleſiaſti- 
cal Laws, nor according to the form of the Statute of this 


| Kingdom ; yet it hath been obſerved by the {tyle of theſe 
; Courts (time out of mind) that if the Goods of the De- 


ceaſed were apprized by ſome honeſt Perſons, (who are 
Neighbours of the Deceaſed) and are put into an Inven- 
tory, and afterward the ſaid Inventory is exhibited in due 
time, (upon the Oath of the principal Party, in due time 
before the Judge who proves the Will, or grants the Ad- 
miniſtration) that then it makes full Proof, in all Cauſes, 
and Courts, and the Party Exhibiting the fame, is freed 
from proving the truth of the ſaid Inventory, (to wit, that 
the Deceaſed had more Goods) and it lyes upon the Le- 
gatary, or any other Perſon, who pretends a right to the 
Deceaſed's Goods, to prove what Goods are omitted, 

15. Upon what grounds or conſideration Mr. Clarke in- 
ſerts this here, I well know not ; however, leſt I ſhould. 
alter Mr. Clark's Intention, in placing it any where elſe, 
[ ſhall inſert it, as it offers itſelf, here amongſt theſe Ac- 
counts, If an Executor is called, (either of the Office of 
the Judge, or at the Inſtance of a Party) to prove any 
Will, which is already proved before a Judge, (tn remote 
Parts) in common form of Law ; or is called to accept 
or refuſe the Execution of the Will, and this Executor doth 
defer to prove this Will in common form of Law. Oritf 
any one who is next of Kindred to the Deceaſed, or if the 


Reli&t of the Deceaſed, (to whom tone Aiminiitration of - 


the Deceaſed's Goods might appertain if he dyed tateſtate) 
are called to accept or cefaiz the Adminittratzion of the 
Goods 
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Goods of the Deceaſed, or to ſhew cauſe why Adminiſtra- 
tion of the Goods of the ſaid Deceaſed, may not be grant- 
ed to ſuch an one (Sci. to ſome of a more remote de- 
gree, or to ſome Creditor.) Or if ſome Will is proved 
before a Judge in remote Parts, in ſuch Caſe, where the 
Deceaſed (as the Plaintiff pretends) had Goods ſufficient 
(out of the Dioceſs where he dyed) at the time of his 
Death, to found the Juriſdiction of the Perogative Court 
of Canterbury, and the Executor is called to ſhew Cauſe, 
why the Probation of this Will, (being made before one 
who was no proper Judge,) may not be revoked and de- 
clared as null, and invalid. Likewiſe if an Adminiſtration 
of the Goods of any one Inteſtate, is granted before an [In- 
competent Judge in remote parts, (whereas the ſame 
ought to have been granted by the Judge of the Preroga- 
tive Court, as the Plaintiff pretends art leaſt.) And this Ad- 
miniſtrator is called to ſhew Cauſe why the ſaid Admini- 
ſtration may not be revoked and retracted, as being grant- 
ed by an Incompetent Judge: Or if he who obtains Let- 
tersof Adminiſtration (from the Judgeof the Prerogative 
Court) of any one Deceaſed, doth call another Perſon, 
(who hath alſo obtained Adminiſtration of the faid De- 
ceaſed's Goods to be granted him by an inferior Judge) 
to anſwer certain Articles, touching a Temerary Admini- 
ſtration of the Goods of the Deceaſed, and in the like Ca- 
ſes, whereof the Judge of the Prerogative Court takes cog- 
nizance: In all theſe caſes, if the Deceaſed (notwithſtand- 
ing what the Plaintiff may pretend) hath not ſufficient 
Goods to found the Juriſdiftion of the Prerogative Court, 
a Proctor may appear for the Party Cited, under” Prote- 
ſtation of not conſenting to the Judge of the Prerogative 
Court, as a competent Judge in this Cauſe, on his part, 
and may alledge as follows, (viz.) That MN. the Party Cl- 
ted, is not bound to appear, nor to ſatisfie the Mandate, 
brought in againſt him, in as much as the cognizance of 
this Cauſe, doth not appertain to this Courr, ſeeing the 
Deceaſed dyed in ſuch a Pariſh of the Dioceſe of N. and. 
that he had nor in his Life time, nor at his Death, Goods | 
ſufficient (or none at all) out of that Dioceſs, to found 
the Jurifdiftion of this Court 3 and then the Plaintiff ought 
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to alledge, and prove, as in the following number. For it 
is not preſumed, that the Deceaſed had Goods out of that 
Dioceſe where he dyed, and by the Common Law, every 


| Will ought to be proved, and every Adminiſtration ought 


to be granted before the Ordinary of the place z the Defen- 
dant therefore in this caſe, hath the preſumption of the Law 
on his ſide : In this caſe therefore, it lies on the part of the 
Plaintiff to prove the JuriſdiQtion of the Prerogative Court. 
And obſerve, that although it is ſaid, the Defendant may 


alledge that the Deceaſed had not, at the time of his Death, 


Goods ſufficient out of the Dioceſe, to found the Juriſ- 


| dition of the Prerogative Court, &c. Yet it may not be 


doubted, but that the Party who propounds this Allegation, 
ought to prove the ſame. Mr. Clarke believes it not ſafe, 
(to avoid the Queſtions in Law about this Matter) that the 
Defendant appearing in any of the aforeſaid caſes, under 
thoſe Proteſtations, do only ſay, that he is not bound to 
fatisfie the Contents of the ſaid Mandate, ſo introduced, 
unleſs the Juriſdiction of this Court and of its Judge, do 

appear. 
an And if in any of the aforeſaid caſes, the Juriſdiction 
of the Prerogative Court is denyed, and declined, then the 
ProQor of the Plaintiff ought to alledge and prove, that 
the Deceaſed died, in ſuch a Dioceſe, or peculiar Juriſdicti- 
on, and that at the time of his Death, he-had ſuch and 
ſuch Goods and Chattels out of that Dioceſe, amounting to 
ſuch a ſum, in ſuch a Pariſh ; and that that Parih is with- 
in ſuch a Dioceſe, (viz. in another Dioceſe, or Juriſdii- 
on, out of that Dioceſe where the Deceaſed died, and if 
the Defendant denies this, and the Plaintiff proves ir, the 
Defendant is not only to be condemned in Charges which 
are made, and to be made about the proving the Juriſdictt- 
on, but alſo (in preſence of his Profor,) the Adverſe 
Party may deſire, and the Judge may decree, according 
to the Contents of the aforeſaid Mandate brought into 
Court, that the Defendant ought to ſatisfie that, which 0- 
therwiſe ought to have been done, if the Objeftion had not 
been proved againſt the Juriſdition of the Court. Yet 
it is to be noted, that it is expedient for the ProQtor, 
(who denies the Juriſdiction of the Prerogative _ 
| u that 
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that he propound it bona fide, for otherwiſe, the Proctor 
ſo declining the Juriſdition of the Prerogative Court, is 
Guilty of Perjury : Seeing that when he is admitted Pro- 
Qtor in the Arches he Swears that he will never do, nor 
procure any thing to be done, againſt the Priviledges, and 
JuriſfdiQion of Chriſt's Church in Canterbury. 

17. If any who is aged or infirm, or any other privi- 
ledged Perſon is called to appear perſonally to give an ac- 
count 3 his Lawful Proctor upon that Day (againſt which 
he is cited to appear to give an account) in order to ex- 
cuſe him from any Contempt, may alledge ſome of the a- 
foreſaid Cauſes, why he is not bound to appear to give an 
account perſonally : And if his Adverfary doth not deny 
theſe Alledgments, a Commilſion is to be granted to re- 
mote parts, in order to Swear the Accomptant, not only 
upon the whole account, but alſo upon every one of the 
leſſer ſums,underFortyShillings,and a certain day and place, 
is to be appointed for the diſpatch of this Commiſſion, and 
all things are to be diſpatched and done, in the preſence of 
the Adverſary or his ProQtor, or in Penalty of their Con- 
tempt as in other Commiſſions of this nature. But if the 
Adverſe Party doth deny thoſe things alledged by the De- 
fendant,in order toexcuſe him from a perſonal appearance, 
then they are to be alledged and proved; and being pro- 
ved, theParty denying theſe Alledgments, is to be condem- 
ned in Charges, and a Commillion is to be granted, to 
the aforeſaid effets. And if on the contrary, the Party al- 
ledging the ſame, doth make default in the proof thereof, 
then theDefendant is not only to be condemned inCharges, 
but 1s alſo to be Excommunicate, for not ſatisfying the 
Contents of the Mandate, brought into Court. Therefore 
let the ProQor of - the Plaintiff, take care in this caſe, that 
the Certificate of the aforeſaid Mandate, brought in as be- 
fore, be continued until the next Court day ; after the day 
aligned for the proof of thoſe Alledgments made by the 


Defendant ; for if the Certificate is diſcontinued, and the, 


DefenCcant gives not an account, he cannot be Excommus- 
nicate. Obſerve alſo that in the Act of Court, at the time 
of granting the ſaid Commiſſion, the Proctor of the Ad- 
verſary is to be admoniſhed to be preſent, at the time of 

diſpatching 
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| diſpatching the Commiſlion, if he thinks hit himſelf intereſled, 
and that if neither he nor his Client are ſo preſent;all things 
are valid, as done in penalty of their Contempt. Laſtly, 
obſerve, that the proceeding upon this Commiſſion, being 
tranſmitted, and the Party being Sworn as to the Truth of 
the Account, as well in general, as in ſpecial, upon the 
| particular leſſer ſums ; if it do appear to the Judge who 
grants this Commiſſion, that all things were done in due 
order, and that the aforeſaid leſſer ſams were not fraudu- 
lently, or deceitfully divided ; then at the Petition of the 
Proctor of the ſaid Accomptant, all theſe lefler ſums are 
to be allowed, though this is not practiſed in theſe days, 
(that is, the Commiſſion being tranſmitted, the Petition 
for an allowance of thoſe leſſer ſums) for the Commiſſi- 
oners have not power to allow the Party theſe leſſer ſums, 
but only to Adminiſter the Accomptant his Oath, upon 
the ſame : But it is convenient to conſult the Advocates, 
whether or no it be convenient fo to practiſe : (Sci. the 
proceeding upon the Oath of the Accomprant being tranſ- 
mitted back to the Judge, whether or no the ProQor ought 
to defire- the leſſer ſums to be allowed, or whether or no 
they are not allowed, by taking the aforeſaid Oath, with- 
out the Judge his Decree. 
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The Prattice of the 


CHAT IY. 
Of LEGACTES. The whole order of ſuing for 


and recovering them, 


F &* 3 


!, A Legatary may ſue in Cauſe of Legacy, againſt ai 
—_— of the Devtaheds Grods, riaagh S Will be 

roved. 

2, of the Executors are to be called, in a Cauſe of ſubſtra- 
tion of a Legacy. | 

3. Of aneceſſary — to be propounded by the E xecutor, 
to avoid his being condemned in the Legacy, if no Goods 
of the Deceaſed*s remain in his hands, beſides Bonds or 
Bills, &c. 

4+ The benefit of Plene Adminiſtravit, may be pronounced 
and alleaged, after Sentence is pronounced. 

5- The Petition of the E xecutor, that the Leg atary may give 
Bond to bear him harmleſs, upon the receipt of his Le- 

acy. 

6. Of the equal diviſion of the Goods among the Legataries, if 
the Teſtator*s Goods are not ſufficient to pay the whole Les 

acies, 

77. The manner of offering a Legacy. 

8, Of a particular, ſpecial, and verbal Oblation or offering 
of a Legacy. 

9. The Legatary (although the Executor doth offer the real 
value of the Legacies, as well before the Sute 1s begun as 
_ in Court ) may refuſe this oblation or offer without 

amage. 


to. A third Perſon may come in, in this Cauſe. 


% 


Sometimes 
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' COmetimes the Son, or next of Kindred to the Deceaſed, 


J knowing that the Deceaſed hath given many Legacies 
by his Will, to avoid the payment of them, by ſuppreſſing 
the Will, procures an Adminiſtration of the Deceaſed's 
Goods, as though he died Inteſtate ; by vertue whereof, 
he Adminiſters the Deceaſed's Goods : But the Legatary in 
this caſe, may ſue the Adminiſtrator in a Cauſe of Legacy, 


' alledging that the Deceaſed made his Will, and appointed 


the ſaid Adminiſtrator his Executor if it be ſo; if not, then 
this Clauſe is to be omitted : For it is ſufficient to prove that 
the Teſtator gave ſuch a Legacy ; and that the Defendant 
got an Adminiſtration of the Deceaſed's Goods, granted to 


| him; by vertue whereof, he inveſted himſelf in the Goods 


of the Deceaſed. Theſe things being proved, though theWill 
were never exhibited, nor proved before any Judge in com- 
mon form, yet the Defendant is to be condemned in the 
Legacy and in Charges, as in other ordinary Cauſes of ſub- 
Nraftion of Legacies. Mr. Clarke ſays he has known this 
Cauſe of Legacy, Inſtituted, (Thirty Years ago) againſt 
the Temerary Adminiſtrator of the Goods of the Deceaſ- 
ed, and the Plaintiff hath obtained his Cauſe, where he 
proved that the Legacy was left, and that the Defendant 
did Adminiſter the Deceaſed's Goods. But conſult the 
Learned in this caſe, and obſerve that a Temerary Ad- 
miniſtrator, is he who on his own Authority intermeddles 
_ the Deceaſed's Goods without the Authority of the 
udge. 

2. If the Teſtator doth appoint many Executors, and 
they all do prove the Will, and the Legatary doth cite, or 
ſue only one of them in a Cauſe of Legacy, that Executor, 
although to Purge his Contumacy, he ought to appear ; 
yet upon the day of his appearance, he may alledge, that 
the Deceaſed appointed many Executors, and that they all 


proved the Will, and took upon them the Execution of the - 


ſame, and that they are all of them alive, and that there- 


fore, he is not obliged to anſwer in this Cauſe, nor to un- ' 


dertake the Suite, unleſs all the other Executors be alſo 
called : But this Allegation is to be propounded, before the 
Sute be conteſted, otherwiſe it cannot be admitted : Be- 
cauſe the Defendant by conteſting the Sute, doth _—_ 
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Sute upon him, and doth renounce the benefit of Excepti- 
on. But admit the Teſtator hath appointed three or more 
Executors, and that they all do prove the Will, and take 
upon them the Execution thereof, and two of them die : 
Yet the Legatary cannot Sue the Executors, or Adminiſtra- 
tors of theſe Executors, in a- Cauſe of Legacy, but he 
muſt commence his Snte againſt the Superviving Executor, 
* Myaſ. int. And if all the Executors do die * before any Sute is com- 
de Legar. Set. menced, the Legatary ought to Sue the Executors, or Ad- 
poſt. morten. mjniſtrators of the Superviving Executor, or he who was 
_ laſt alive. The reaſon of this is, becauſe the Law preſumes, 
that the Goods of the Deceaſed, not Adminiſtred by the 0- 
ther Executors, muſt remain in the Power of the Supervi- 
ving Executor ; and if they remained not in his cuſtody, 
and that it doth appear that the Superviving Executor 
could not commence an Action (before an Eccleſiaſtical 
Judge) againſt the Executors (of thoſe other Executors, 
who are dead,) in a Cavie of Temerary Adminiſtration, 
Cc. or if there remains no Goods of the dead Executor, 
im the hand of his Executor 4» ſpecie, then theſe ſecond 
Execntors are to be called to give an account of the 
Goods of the firſt Teſtator's, which came to the hands of 
the Deceaſed Executor, 

3. If an Executor (knowing that there are Goods of 
the Deceaſed, remaining in his cuſtody, which are not 
ſuſhcient to pay the Legacy Sued for ; yet knowing that 
there are Debts owing to the Deceaſed, which are partly 
good or recoverable, and partly deſperate) ſo ſoon as an 
Action 1s commenced for a Legacy, in order to avoid Sutes 

| _ and Charges, he may Produce and Exhibit into Court, 
+ Cire4 $u2nti= (thoſe Bonds or Bills + of ſuch Debts) in this form. ($cil.) 
ditar. rempus © 1 N- that is, the principal Party or his Lawful Proctor, 
mortis teſtaro- © with intent to avoid Sute, and Injuſt Vexation, and the fu- 
ris reſpicitur, © tureCharges, do reallyExhibit certain LettersObligatory, 
by yg mae ipecifyi 3g the Names of the Creditors : And I grant the 
Morſe Int. 4: © Plaintifi, or his Proftor, all right of Aftion, in order to 
Iegator. Im- © recover the ſaidDebts : And I offer my ſelf ready and pre- 
mm.$e2.012.< pared, to give ſufficient ſecurity, that I have not releaſed, 
1197 prying" neither will releaſe the ſaidDebts: And I offer and deliver 
1 menii, © tothe Plaintiff (if he be preſent, or to his uſe if he be ab- 
|  *Reas} 
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* ſent) a Letter of Attorny made and granted in my Name, 
© to Sue and recover theſe Debts, to the ſole uſe and behoof 
© of the ſaidLegatary ; and I alſo offer my ſelf ready to give 
© Security, that 1 will not for the future revoke theſe Let- 
* ters of Attorny. And if the Plaintiff will not accept theſe 
Debts thus offered, but will go on in Sute, and in the end 
of the Sute, cannot prove any other Goods to be remain- 
ing in the hands of the Executor ; the Executor is to be 
abſolved, and diſmiſſed with Charges, which are made, 
from the day on which the aforeſaid offer was made: And 
if on the contrary the Legatary doth prove that other Goods 
( beſides the Bonds offered ) remain in. the Executors 
hands, ſufficient to pay the Legacy Sued for, the Execu- 
tor 1s to be condemned, not only in the Legacy asked (art 
leaſt as to the quantity of the Goods, which remain in his cu- 
ſtody,) but alſo in Charges of the whole Sute. But ob- 
ſerve, that if the Bonds or Debts, offered by the Execu- 
tor are recoyerable, then the Executor ought to expreſs 
and dedu&t out of the Goods: of the Deceaſed (if they 
amount to ſo much) thoſe Charges of Sute, which may be 
disburſed about the recovery of theſe Bonds or Debts, at 
the Common Law : But if there remains not Goods in the 
Executors hands, which are ſufficient to bear the Charge 
of Sute, at the Common Law, in order to the recovery 
of theſe Debts or Bonds ; the Executor is not obliged to 
Try a Sute at Law about the ſame, at his own proper 
Charges : Yet at the time of offering the ſaid Bonds or 
Bills (if they are accepted by the Legatary) it 1s expedi- 
ent that the Executor do particularly proteſt, that there 
remain not Goods in his hands, which are ſufficient to 
bear the Charge of a Common Law Sute. 

4- If the Defendant who is Sued in a Cauſe of Legacy 
doth not in the whole proceedings, before the Cauſe is 
concluded) alledge a Plene adminiſtravit, ( viz.) that 
there remain not Goods in his hands, which are ſufficit- 
ent to pay the Legacy Sued for, nor that it doth any way 
appear to him, that there are remaining in his hands, which 
are ſufficient, &c. he may alledge this after Sentence is 
pronounced, to hinder the Execution of the ſame. Yet 
(if the Adverſary require it,) the Party thus alledging 1s 
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Sute upon him, and doth renounce the benefit of Excepti- 
on. But admit the Teſtator hath appointed three or more 
Executors, and that they all do prove the Will, and take 
upon them the Execution thereof, and two of them die : 
Yet the Legatary cannot Sue the Executors, or Adminiltra- 
tors of theſe Executors, in a-Canſe of Legacy, but he 
muſt commence his Sute againſt the Superviving Executor, 
* Mya. int. And if all the Executors do die * before any Sute is com- 
de Legat. Set. menced, the Legatary ought to Sue the Executors, or Ad- 
poſt. mortem. mjniſtrators of the Superviving Executor, or he who was 
At laſt alive. The reaſon of this is, becauſe the Law preſumes, 
that the Goods of the Deceaſed, not Adminiſtred by the 0- 
ther Executors, muſt remain in the Power of the Supervi- 
ving Executor; and if they remained not in his cuſtody, 
and that it doth appear that the Superviving Executor 
could not commence an ACtion (before an Eccleſiaſtical 
Judge) againſt the Executors (of thoſe other Executors, 
who are dead,) in a Cauie of Temerary Adminiſtration, 
Cc. or if there remains no Goods of the dead Executor, 
im the hand of his Executor 4» ſpecie, then theſe ſecond 
Execntors are to be called to give an account of the 
Goods of the firſt Teſtator's, which came to the hands of 
the Deceaſed Executor, 

3. If an Executor (knowing that there are Goods of 
the Deceaſed, remaining in his cuſtody, which are not 
ſufficient to pay the Legacy Sued for ; yet knowing that 
there are Dzbts owing to the Deceaſed, which are partly 
good or recoverable, and partly deſperate) ſo ſoon as an 
Action 1s commenced for a Legacy, in order to avoid Sutes 

| | and Charges, he may Produce and Exhibit into Court, 

omg Ju-m1-(thoſe Bonds or Bills | of fuch Debts) in this form. (Sc. ) 
ditar. rempys © 1 V- that is, the principal Party or his Lawful Proftor, 
mortis reſtaro- © with intent to avoid Sute, and Injuſt Vexation, and the fu- 

ris reſpicitur, © tureCharges, do reallyExhibit certain LettersObligatory, 

w 6k...  Ipecifying the Names of the Creditors : And I grant the 
Mynſ. Inſt. d: Plaintift, or his Proctor, all right of Action, in order to 
Iegaror. Im- © recover the aidDebts : And I offer my ſelf ready and pre- 
mm. $e4.0127.* pared, to give ſufficient ſecurity, that I have not releaſed, 
nan gags P""* neither will releaſe the aidDebts : And I offer and deliver 
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« ſent) a Letter of Attorny made and granted in my Name, 
© to Sue and recover theſe Debts, to the ſole uſe and behoof 
© of the ſaidLegatary ; and I alſo offer my ſelf ready to give 
© Security, that I will not for the future revoke theſe Let- 
© ters of Attorny. And if the Plaintiff will not accept theſe 
Debts thus offered, but will go on in Sute, and in the end 
of the Sute, cannot prove any other Goods to be remain- 
ing in the hands of the Executor ; the Executor is to be 
abſolved, and diſmiſſed with Charges, which are made, 
from the day on which the aforeſaid offer was made: And 
if on the contrary the Legatary doth prove that other Goods 
( beſides the Bonds offered) remain in the Executors 
hands, ſufficient to pay the Legacy Sued for, the Execu- 
tor 1s to be condemned, not only in the Legacy asked (art 
leaſt as to the quantity of the Goods, which remain in his cu- 
ſtody,) but alſo in Charges of the whole Sute. But ob- 
ſerve, that if the Bonds or Debts, offered by the Execu- 
tor are recoyerable, then the Executor ought to expreſs 
and deduct out of the Goods of the Deceaſed (if they 
amount to ſo much) thoſe Charges of Sute, which may be 
disburſed about the recovery of theſe Bonds or Debts, at 
the Common Law : But if there remains not Goods in the 
Executors hands, which are ſufficient to bear the Charge 
of Sute, at the Common Law, in order to the recovery 
of theſe Debts or Bonds ; the Executor is not obliged to 
Try a Sute at Law about the ſame, at his own proper 
Charges: Yet at the time of offering the ſaid Bonds or 
Bills (if they are accepted by the Legatary) it 1s expedi- 
ent that the Executor do particularly proteſt, that there 
remain not Goods in his hands, which are ſufficient to 
bear the Charge of a Common Law Sute. 

4. If the Defendant who is Sued in a Cauſe of Legacy 
doth not in the whole proceedings, before the Cauſe is 
concluded) alledge a Plens adminiſtravit, ( viz.) that 
there remain not Goods in his hands, which are ſuffict- 
ent to pay the Legacy Sued for, nor that it doth any way 
appear to him, that there are remaining in his hands, which 
are ſufficient, &c. he may alledge this after Sentence 1s 
pronounced, to hinder the Execution of the ſame. Yet 


(if the Adverſary require it,) the Party thus alledging 1s 
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to be condemned in Charges, of the firſt inſtance, for his 
negligence in not alledging it at the firſt, and is to be 
compelled to pay thoſe Charges before he can be heard, 
Though this fails, if after the Sentence is pronounced, and 
before the ſame is put in Execution, the Executor 1s caſt 
at the Common Law in a Debt which was unknown to him 
before the Sentence was pronounced : So that by reaſon of 
his being ſo caſt, there do not remain Goods in his hands, 
which are ſufficient to pay the Legacy adjudged in this 
caſe, the Executor may alledge this Plene adminiſtravit, af- 
ter Sentence, and if he proves ſuch his Alledgment, he 1s 
not to be condemned in Charges of the firſt Sute, nor is 
he to be compelled to the payment thereof, before he be 
heard or admoniſhed : Unleſs the Adverſe Party can prove, 
that this Executor or Accomptant had knowledge of this 
Debt, before Sentence was pronounced. For then he was 
to blame, in not alledging it, before the Cauſe was con- 
cluded : And therefore it is convenient, that the ſaid Ac- 
comptant do alledge in this Allegation, that he had notice 
of this Debt, only ſince the Cauſe was concluded ; and by 
this he ſhall avoid the payment of Charges, until the end 
cr event of the proof, of this Allegation, or the not prov- 
ing it. For if he proves it upon his Oath, he is not to be 
condemned in Charges, but if he makes default in the 
proof thereof, he is to be condemned in Charges, as well 
of the firſt, as of that inſtance. 
5- If the Teſtator was in his life time bound for any one 
for ſome Debt, to become due ſome years after his Death, 
or for the performance of any Bargains, or Contracts af- 
terward z though the Executor in this caſe hath Goods in 
his hands, which are ſufficient for the payment of Legacies 
yet if the ſaid ſum, for which the Teſtator was Bound (as 
above) is not paid z -or if the ſaid ContraQts are not ful- 
filled or performed, ſo that the Creditor may have an 
Action at the Comman Law, againſt the ſaid Executor, for 
the aforeſaid Debt, or for-not performing the ſaid Condi- 
tions, or Contracts aforeſaid :. In this caſe, the Executor 
for his Security, may offer the Legacy Sued for into Court, 
ander the condition, that the Legatary ſhall firſt give good 
Security to bear the Executor harmleſs, as ito the — 
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and Conditions aforeſaid : * Art leaſt for ſuch a part or * Lege falcidiz 
portion of the Legacy Sned for, and adjudged, having £42*tur ut pars 


quarta bonorum 


reſpect to, and a juſt Computation of the other Legacies. Sewer Exocntsr 
And in this caſe, 'if the Legatary do deny the Premilles, 75 -2mancar. 
(Scil.) thit there are no ſuch Bonds, Fc. The Executor &atio hujus. 


ought to Exhibit theſe Aſſignments and Indentures : 


5 F Imnuttur aMyne 
And If 4. Tit. Lega- 


the Legatary doth deny them, he ought to prove the Seal-,,; ;,,.' > 
ing and Delivery of them by Witneſſes : Which being 7. 13. iz rext. 
proved, if the Legatary doth refuſe to 'give Security, to | 
the Effets aforeſaid, the Judge is not wont to compel the 
Executor to the payment of the Legacy , but the Ex- 
ecutor may depolſite the aforeſaid Legacy, into the hands 
of the Regiſter under the aforeſaid Condition. But 
Mr. Clarke ſays, he has known it praQtiſed in this caſe, that 
it is ſufficient, that the Executor do only alledge the Debts 
and Conditions aforeſaid, and Exhibit the Inſtruments 
drawn thereupon into Court, upon his own Oath, touch- 
ing the Truth of the ſame, becauſe that in theſe Caſes, a 


full and exaC@t Proof is not required, 


\ 6. The Debts and Funeral Expences of the Deceaſed, 


and other Ordinary Charges being paid, Þ if the Deceaſed + Myr. 7. T. 


has not Goods ſufficient to pay the whole Legacies an e- £287 immi- 


qual rateand proportion * is to be made to every Legatary, 


autio. Set. cuyt 
Aautem. Ns I, 2. 


according to the quantity * 7 his Legacy. Yet two things + 1y,[: ;5;4-m. 
are here to be noted: Firſt, that if the Deceaſed's Goods ». 5. | 
are ſufficient to pay all the Legacies that are lefr in this 
Will iz ſpecie, but not all the Legacies that are left in gerere, 
then all thoſe Legacies 5 ſpecie, are to be paid, no dedutti- 


on being made, in reſpeCt of thoſe Le- 
gacies in genere. Þ Secondly, That if the 
Sute be commenced by one Legatary (to 
whom perhaps, a conſiderable Legacy 
is left in general) againſt the Executor, 
and the Executor is condemned by the 
Sentence of a competent Judge, to the 
payment of this Legacy, before the 0- 
ther Legataries, ( who have Legacies 
left them in general alſo) do com- 
mence any Sute, or make requeſt for 


I - 


their Legacies 3 it afterward, theſe other general Legata- 


+ Genus jure noftro virirs habet ac- 
ceptiones. Zoſus in ſuzs intell, mox. 
a princ. diſtinguitur in ſummum, ut 
ſubſtantia; ſubalternum, ut Animal : 
lnfimum, ut ſeruvus, bos, Gc. byc eff 
quod 4 Dialeficy vocatur ſpecies in- 
ferior, © boc infimum triplici dif- 
ferentia recipitur. Mynſ. ubi ſupra. 
de Legate Set. ft g2nzrdliter. n. 1, 2, 
2, 4» 5+ etiam apud. ff. tit. de optione 
& elet, Legati, ubi reperias diffe- 
renttam inter leguum in genere, © 
in ſp2cie. s 
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ries, do commence Sute for their Legacies, aid (rhe ſaid 
conſiderable general Legacy now ſpake of being paid) there 
re no other Goods remaining, to pay theſe other Lega- 
= in genere, the Executor is not. to be compelled to pay 
theſe other Legacies 72 gerere, nor to make the aforeſaid 
equal diviſion, but ſhall be freed, by the benefit of his 
Plene Adminiſtravit, and the Sentence of the Judge ; but 
HATE. 
; 7. An Oblation or Offer may be made of a Legacy in 
like manner as of Tithes. For example, If the Sum of an 
Hundred Pound 1s bequeathed, and the Executor has only 
the Sum of Ten Pounds of the Deceaſed*s Goods remaining 
in his hands, which he really offers in Court with the 
Charges : If this offer is refuſed, the Plaintiff (not pro- 
ving a greater Sum) is to be condemned in Charges, 
which are made in the Sute, ſince the Day of ſuch refuſal, 
the Defendant is to pay what Charges were before; and 
ſo on the contrary, if the Plaintiff doth prove a greater 
SUM. 

8. If a Lepatary, (to whom Houſhold Goods, Sheep, 
Oxen, Cows or Horſes, or any other Legacy not portable 
(which are called Chartrels) is left) ſueth an Executor, for 
theſe Legacies 4» ſpecie, and the Executor doth intend to 
pay theſe Legacies 1 ſpecie, and not to offer the Price, or 
value of them; leſt it ſhould be diſputed betwixt this 
Legatary and the Executor, touching the real Value of 
theſe Legacies; this offer is to be made on this manner. 1 
7X. having an intention to avoid Sute, and prevent an in- 
jaſt Vexation, and fature Charges, do offer my ſelf ready 
ro deliver to the Plaintiff ſuch Legacies, (viz.) thoſe for 
which the Sante is commenced, &c. ) in the Houſe where- 
in they rerained, at the time of the Teſtator's Death ; Or 
(if they are removed thence) in ſome other indifferent 
place, to be alligned by the Judge, upon any day to be 
appointed alſo at the pleaſure of the Judge : And I offer 
my ſelf ready, and preparcd to pay all ſach Charges as 
arc due, or to be taxed by the Judge. And whether this 
olter be accepted or refuſed, you muſt proceed in like 
manner, as in the offer of Tithes, of which afterward. 
T ms only excepted, rhat in this caſe of Legacy a o_ 

ofier 
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offer before the Snte is moved is ſufficient, becauſe theſe 

Legacies cannot be really offered in Court ; but in Tithes, 

the Offer is judicial before the Libel. 
| 9. If the Deceaſed doth bequeath to his Son, ſome 
| Houſhold Goods, or ſuch a Horſe or a Gold-ring, (which 
| has his Father's Signet upon it} and perhaps which the 
|. Deceaſed intends to leave his Son as an Heir-loom, and 
| defires he may have it 7 ſpecie, in this Caſe, he may refuſe 
the Value of it, offered by the Executor, and may inſiſt to 
have the thing i: ſpecie, (ar leaſt if it is in being) and if the 
Executor doth perſiſt in the Sute he is to be compelled to 
reſtore the ſame 3» ſpecie,and is to be condemned in Charges, 
although he have offered the real Valueof it. And obſerve 
that in every Sentence to be pronounced in this Caſe, the 
Judge is wont to condemn the Party to pay the Legacies 
in ſpecie, if they are extant, otherways, the true Value of 
them. And ſo alſo he who Sues for Tithes, may if he wll, 
refuſe the Sum offered, and inſiſt for the Tithes jr ſpecte, and 
| ſo in every Sentence to be pronounced in ſuch a Cauſe, 
the Judge is wont to condemn the Party (ſubtraQting the 
Tithes) in the Tithes it they are extant, or otherwiſe in 


| their real Value, &c. 
10. In this Cauſe alſo, a third Perſon may come in for 


his Intereſt, like as in a Matrimonial Cauſe, where at the 
eighteenth Number, it is already ſhewn. 


CH AF. 


mm ne CCC 


, . —_ _— —— — — —— —— 
=” m_——_—— P— - 


The Prattice of the PART. VI. 


CHAT. VF, 
Of TITHES. The whole order of Suing for, and 


Recovering them. 


CECT. © 


3. What and how manyfold, Tithes are ſaid to be. 

2, The order of getting a Monition again#t the Pariſhioners, 
to pay Tithes, under Penalty of Suſpenſion from entring 
the Church, and of Excommunication. 

3. The manner of Executing, and Certifying this Monition; 

4. The Petition of the Proftor, after the aforeſaid Monition 
is returned, if the ſaid Pariſhioners, do not pay Tithes, tho' 
admoniſhed, 

5. The manner of proceeding, if the Pariſhioners (being ci- 
ted) do n0t appear. 

6. The manner of proceeding in the aforeſaid caſe, if the ſaid 
Pariſhioners (being ſo cited) do appear. 

7. The Cuſtoms (touching the manner and form of Tithing ) 
and the Immunities of the Church, for not paying Tithes, 
may be alledged before the Eccleſiaſtical Fnage. 

8. The manner of offering a Sum in the name of the Tithes, to 
avoid Sutes. 7 

9. The manner of accepting the offer in full Payment, and of 
condemning the Defendant in Charges. 

10. The Plaintiff may refuſe a general Offer (for Tithes that 
are due ) maae before the Libel is given. 

11, In what caſe the Party offering the Tithes, is not to be 
condemned in Charges. 

12. The ryanner of condemning both the Defendant, (who 
oifers the Tithes after the Libel ts given) in Charges, 
and aiſo the Plaintiff refuſing to accept the Sum, in fuls 


Payment. 
12. Another ſort of refuſal to accept the Offer (in full ſati:- 
j-17:0f ali the Tiches ) made before the Libel was given. 


14. 1s 
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14. In what caſeit is convenient, for the Defendant to ſpecifie, 
for what Tithes it is, that he makes the offer, 
15. 1f there are particular Offers made of the Tithes, the 
Plaintiff may receive one of them, and Sue for the re. 
16, Of another Offer of Tithes, to avoid the Penalty of the 
Statute. 

17. The manner of reſtitution, or reſtoring the Plaintiff to his 
Term Probatory (in a Cauſe of Twhes) if it be elapſed. 

| 18, The manner of requeſting the fruits of a Benefice whilst 4 
Sute 1s independance, touching the Title of the Benefice, or 
the right of Tithes. 

Ig. The manner of putting Sentence in Execution, in a Cauſe 
of Tithes, as to the Charges, though it be Appealed from 
the Sentence, and though the Fudge be Inhibited. 

20. In what caſes it is Lawful to Appeal from the Execution 
of the Sentence, as to the Taxation of the Charges, in 

Cauſes of Tithes, notwithſtanding the Statute of Henry 

| the Eighth. 


+ Fohannes Cal. 
VINe 111 Lexa ju 
FIS. MONetds 
He word Decime, or Tithes, is variouſly taken 1n the tr22. de decime. 
Law + in ſhort they may be defined a certain part, of rg Gp _ 
all ſuch things as are Lawfully acquired ; and is due to, 

. niſ. traF. de 
the Church by Law, or Cuſtom. * Tithes are alſo divided jm. c. 1. $e- 
Into Perſonal [Sci/. ſuch as any one pays for his Profeſſion, buff. rra8. de 
Office, Induſtry, the tenth part of the Profits whereof,  _ 
was formerly due to the Church] they are alſo Predial,,,..7.;.. 
or Real, ['Scil. ſuch asare received out of the thing, Frults reperias apud 
or Profits] and theſe are divided into major, or minor, Kebuff. tratt. de 
greater, and leſſer Tithes. They arealſo divided into Vo —_ _ 
vales; that is, ſuch are received of the Fruit of Lands, }, .,,..-,. 4 
never tilled before ; of which ſort is the Tithes of Corn jus canonicum 
growing upon our barren heath Ground *Þ, Fit. de dectmir, 

2. Firſt a Monition is to be requeſted, in the name of or rrways 
- a competent Judge, (viz.) of the Arches, the Audience, ,,'.,. c.p.,. 
or in the name of the Biſhop, or his Official (but gquere 5. Lind. de con- 
whether or no this hold as to the Inferior Judges) try on: 
remptorily to admoniſh all and ſingular the Parijhioners, *" cnn 
: rum perional 
, that they pay (or cauſe to be paid) to I. the Rector , ,uu0 vers. 
| or Vicar of 24, all their Tithes under penalty ot _ fru@us. 
10N, 
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ſion, from entring the Church of the major Excommuni- 
cation to be pronounced againſt ſuch as do not pay their 
Tithes, after a Canonical and Lawful Monition. In the 
-x1d Monitions uſed in theſe Caſes, inſtead of theſe Words, 
(to be pronounced, and promulged ) they uſed theſe 
words (in penalty of the Sentence of Excommunication, 
which is ipſo fatto pronounced and promulged.) But 
* 7. de d:cim. quere Why they are now omitted, * But mention 1s to be 
C. 9 quidam. made in this Monition, that MV. is ReCtor or Vicar, and that 
von gms; the Pariſhioners do refuſe to pay their Tithes 3 if all of 
*:. them refuſe to pay their Tithes, then becauſe they cannot 
none $91-rtiaall of them conveniently be perſonally admoniſhed, a Mo- 
potius ferenda nition is to be granted vis & modis, wich may be pub- 
_—_— > lickly denounced on the Lord's Day in time of Divine Ser- 
gry 5 pro Vice, in the ſaid Pariſh Church. But if any particular Per- 
Excommunico- ſons do refuſe, ſeeing they may be eaſily convened, then 
he a perſonal or ordinary Monition is to be decreed. 

3. If the aforeſaid Monition be general, (as above) 
and a Monition vizs C modis, the ſame is then to be pub- 
liſhed in the Church. And if the Pariſhioners, notwith- 
ſtanding this Monition do refuſe to pay their Tithes, it is 
to be certified upon what Day, and by whom it was pub- 
liſhed. But if the ſame is againſt ſome particular Perſons 
of the Pariſh, then the ſame is to be Executed and Certi- 
fied, like to an original Citation. 

4. This Monition being returned, the Proctor of the 
Plaintiff muſt Exhibit his Proxy for 1V. the Plaintiff, and 
alledge, that his Client is the ReQor or Vicar of the Pa- 
riſh Church of 2. and as ſuch is commonly reputed and 
taken; and that in right of his Church, he ought to receive 
all the Tithes and Eccleſiaſtical Rites whatever, growing 
and ariſing within the ſaid Pariſh : And that notwithſtand- 
ing the Premiſſes, ſuch Perſons (naming thoſe who were 
Admoniſhed) have refuſed and do yet unjuſtly refuſe to 
pay their Tithes. And that they have been by your Au- 
thority ( ſpeaking to the Judge) Admoniſhed Lawfully 
and Peremptorily Admoniſhed to pay theſe Tithes, to the 
ſaid 1V. the ReCftor or Vicar, under penalty of Excommu- 
nication, to be pronounced againſt them; (or rather un- 
der Penalty of their bcing declared to have incurred the 

Sentence 


PART. VI. Eccleſiaſtical Courts. 


319 


Sentence of Excommunication, already pronounced by 
Law) as appears by the ſaid Mandate, and the Certificate 


yet expreſly refuſe to pay their Tithes, to the ſaid Re- 
or z not fearing to incur the Penalties pronounced a- 
gainſt ſuch, as do not pay their Tithes after a Canonical 
Monition. Wherefore he muſt deſire that they may be ci- 
ted to appear on ſuch a day, and in ſuch a place, and ſee 
themſelves Excommunicate, for not paying their Tithes, 
to the ſaid ReCtor, and for not obeying the aforeſaid Mo- 
nition 3 or rather, to hear and ſee themſelves pronounced 
and declared to be ſuch, as have incurred the Sentence of 
Excommunication already pronounced by Law : Which 
Petition the Judge decrees. In former times, it was want 
to be practiſed on this manner, in this caſe, (Sc. the 
Pariſhioners being Admoniſhed to pay their Tithes in 
manner and form aforeſaid, and yet refuſing to pay them 
(upon a return of the Monition, a Certificate being made 
upon it, and the ReCtor being Sworn, that ſuch of the Pa- 
riſhioners were Admoniſhed to pay theſe Tithes, but have 
not paid them) the Judge was wont to pronounce thoſe 
Perſons ſo Admoniſhed, to be contumactous, and to have 
incurred the Sentence of Excommunication pronounced 
by Law againſt ſuch as refuſe to pay their Tithes, after a 
Canonical Monition : Neither was the Citation taken out 
before this pronunciation, as was ſaid above, Bur at this 
day it is praQtiſed, as in the following number, (but very 
rarely) which late Practice, whether or no it be morecon- 
ſantaneous to the Law, than the ancient,is to be enquired, 

5. Now the Citation above ſpoke of, being Authenti- 
cally Certified : If the Parties Cited do not appear ; at 
this day (though they were cited to the particular effe&t 
mentioned in the foregoing number, yet) they are to be 
Excommunicate for their Contempt, for not appearing ; 
and are not to be pronounced to have incurrred the Sen- 
tence of Excommunication aforeſaid, (but qurerez) there- 
| fore to avoid all Diſpute upon this account, it is con- 
| Ventent to inſert an Intimation in the ſaid Citation, (Scul. ) 
, os that if being Admoniſhed, they do not pay their Tithes 
; | Nor if (being cited to the effec& aforeſaid) they do. not 

apnear, 


0 
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thereupon : And that notwithſtanding this Monition, they 
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appear and alledge ſufficient Cauſes why they do not pay 
theſe Tithes; the Judge doth intend to pronounce them, 
to have incurred the ſaid Sentence of Excommunication, 


- and that they are to be denounced as Excommunicate. And 


then (this Citation with this Intimation, being returned and 
Authentically Certified, and the Contempt of the Parties 
thus cited, and intimated, accuſed in Form of Law, and 
they not appearing nor alledging any Cauſe, as above) 
they are to be pronounced to have incurred the ſaid Sen- 
tence of Excommunication, and are to: be denounced as 
ſuch, and if the perſiſt in that State, they are to be ſig- 
nified and kept in Priſon,until they ſatisfie their Contempt, 
not only to the Church, but alſo pay the ReCtor, as well 
the Tithes they have detained, as alſo the Charges of 
Sute, and of their Contempt. | 

6. Now if the Pariſhioners, (thus cited to ſhew Cauſe, 
why they may not be pronounced to have incurred the Sen- 
tence of Excommunication, for not paying T ithes accord- 
ing to the Monition Executed in that behalf) do appear 
and alledge, that. they are not bound to pay Tithes to the 
Plaintiff until it doth appear that he hath Intereſt to re- 
ccive thoſe Tithes mentioned in the Monition, and Citati- 
on aforeſaid ; thenthe Plaintiff ought ro alledge and prove 
his Intereſt. (Scil.) If he be Recor, he ought to al- 
ledge that he was Canonically Admitted, Inſtituted and 


Inducted, (ſo many Years ago) to the faid Church, and ' 


that he is in peaceable poſleſſion of the ſame, and ſerves 
the Cure of Souls there, as well jn the Adminiſtration of 
the Sacraments, as in Celebrating the Divine Service; and 


that he doth perſonally reſide there, and is commonly ac- | 


counted, reputed and taken for and as, the Lawful ReQor, 
and Canonical Poſleſſor of the ſaid Church. If the Pa- 
riſhioners whoare Defendants doconfeſs theſe Alledgments, 
the Intereſt of the ReQor is ſufficiently founded ; for then 
it neceſſarily follows that-all the Tithes of the ſaid Pariſh 
are preſumed in Law, to belong to him : But if they de- 
ny the matters thus alledged by the Plaintiff, they are caſi- 
Iy proved by Exhibiting the Letters of Inſtitution and In- 
duction of the ſaid Reftor. But he ought to prove his In- 


duction by the Defendants Confeſſions, or elſe by wore 
es: 


4 
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ſes : Becauſe the Mandate to indu@t, proves not the real 
Induction. But if a Vicar ſue in this Cauſe, and his right 
or int-reſt is denyed by the Defendants who are convened 
as above, he ought not only to prove his Inſtitution and 
Induction, (in like manner as was ſaid of the Rector) 
but alſo that he hath (either by a Compoſition and Foun- 
dation of his Vicarage, or by a lawful Preſcription) the 
right of receiving the Tithes, which he ſites for ; Becauſe 


| a Vicar hath not the aforeſaid: preſumption of the Law on 


his ſide, Burt if the Defendants do not deny, but confeſs 
the Intereſt of the Plaintiff, (that is, that he is Recor or 
Vicar) but do deny that they have ſubſtrated thoſe Tithes, 
having perhaps paid them, or compounded for them : 
Then the Plaintiff muſt alledge and prove, that the De- 
fendants had ſuch Tithes at ſuch a time within the ſaid Pa- 


| riſh, which they ſubſtraed, notwithſtanding the aforeſaid 


Monition : And he muſt alſo alledge, that the aid Defen- 
dants have incurred the Sentence of Excommunication 
(by reaſon of the Premiſes) to be pronounced, (or ra- 
ther which is already pronounced and promulged) againſt 
ſuch as refuſe to pay Tithes, after a Lawful and Canonical 
Monition: And in the concluſion of this Petition or Ailega- 
tion, he muſt deſire rbat Right and Juſtice may be done, 
and that the ſaid Defendants, may be prononnced to have 
incurred the Sentence cf Excommunication aforeſaid, and 
that they may be denounced as ſuch : Which Allezation 
being admitted, if the Defendants being produced, do 
confeſs upon their Oaths, or otherwiſe that they bad, and 
received certain Tithes within the ſaid Pariſh, and if they 
do not alledge and prove the payment of the faid Tithes, 
or ſome other Exception, and ſufficient Cauſe of Non- 
payment, 'the Judge may proceed upon the Plaintiits Pe- 


tition, to pronounce his Sentence, by word of Mouth, or 


In Writing, (viz.) he may pronounce the Defendants to 
have incurred the Sentence of Excommunication, pro- 
nounced by Law in this caſe (againſt ſuch as refuie to pay 
Tithes, when due, notwithſtanding a Canonical Monition,) 


and that they are to be denounced as ſuch, The Defea- 
dants are alſo to be condemned in Charges of Sute, neither _ 


are they to be abſolved from this Sentence of Excommuni- 
| I; catll<n, 
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cation, until they either pay or compound with the Plain- 
tiff, for thoſe Tithes ſo deduted, and withheld from him, 
and do fatisfie the Church for their Contempt. But here 
are twothings to be noted : Firſt, That although it be pro- 
ved by the confeſſion of the Defendants, or by Witneſles, 
that the Plaintiff is Vicar of the Church, and that the De- 
fendants haveTithes becoming due, within the ſame Pariſh : 
If notwithſtanding this the Defendants do deny, that theſe 
Tithes do belong to the Vicar : The Vicar as is ſaid above, 
ought to prove his right to theſe Tithes, (becauſe he has 
not the preſumption of the Law on his fide) or otherwiſe 
he muſt loſe his Cauſe. Secondly, Admit that the De- 
fendants in theſe caſes, being denounced Excommunicate, 
do deſire to be abſolved from this Sentence, and to be re- 
ſtored to the Sacraments, and to'the Communion of the 
Faithful, and are ready to pay the Tithes which they with- 
held, or the true value of them, (if the Tithes are not ex- 
tant i» ſpecie, ) and to ſatisfie the Church for this their Con- 
tempt; and yet the Rector deſires more, (as well as to 
the quantity, as alſo the real value) than is due for the 
fame, and therefore doth refuſe to receive the Sum offered: 
The Defendants in this caſe may go to the Judge, who 
pronounced the aforeſaid Sentence, and (at their perils) 
depoſite the real valne of all ſuch Tithes as were due, and 
delire the Judge to decree the ſaid ReCtor to be called, to 
receive the ſaid Sum offered, and to ſhew cauſe, why the 
faid Defendants may not be abſolved from the ſaid Sen- 
tence of Excommunication, and be reſtored to the Sacra- 
ments of the Church, and the Society of the Faithful. If 
the ReCtor appears not, upon the return of this Citation, 
(thoſe things being obſerved, which the Law requires in 
that behalf,) the Defendant is to be abſolved in penalty 
of the Plaintiff*s Contempt : Oath being firſt made, of his 
obeying the Law, and ſtanding to the Mandates of the 
Church, and his Contumacy Fees being paid ; but not the 
charge of Sute : Becauſe thoſe are firſt to be Taxed, and 
the Party to be admoniſhed to pay the ſame. If the Plain- 
tiff doth appear, and doth refuſe to accept the Sum offered 
in full payment; thea the ſaid Sum, with the Charges 
which are due by Law, and are to be Taxed by the Jgdge, 

is 
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is to be depoſited at 'the At of Court, as in other Cauſes 
of Subſtraction of Tithes ; and thePlaintiff ought to alledge, 
ſpecifie and prove, which and what Tithes the Defendant 
has ſubſtraQted, and the value of them : And if he proves 
a greater Sum, than that which is offered, then he ſhall 
obtain the ſame with new Charges. But if he doth not 
prove a greater Sum, then he is to be condemned in thoſe 
Charges, which are made by the Defendant, whilſt this 
Sute depended, betwixt the ReCtor and his Pariſhioners, 
touching the quantity and value of the Tithes; and the 
Pariſhioners are to be releaſed, from the ſaid Sentence of 
Excommunication ; becauſe it is not diſputed, as to right 
of Tithing or the right of the Church, bur only touching 
the private right of the ReQtor, (viz. touching the valve 
and quantity ; which belong to the ſole private, advantage 
of the ReCtor. 

7, If in the Pariſh where the Defendant hath Tithe, 
there has been a cuſtom uſed, time our of mind, or for 
forty years together, at the leaſt, as to the manner of 
Tithing : That is, that the Tithe of all Grain, is to be paid 
by the Sheaf, and that the Pariſhioners are not obliged to 
break theſe Sheafs into Shocks or Stacks ; this cuſtom be- 
ing illedged and proved, the Defendant ſhall obtain the 
Cauſe, Likewiſe touching the Tithe of Hay ; it the t2nth 
Acre (uncut down) is ſer out according to the cuſtom of 
the Pariſh, in lieu of Tithe-hay, and none 1s paid in the 
Cock, this cuſtom ſha!l alſo avail, if fully proved. Like- 
wiſe if there is a certain Sum of Mony uſually paid, 1n lien 
of Tithes, and not the tenth part of the Corn or Hay, # 
ſpecie : The Defendant ſhall alſo prevail, if he doth ſuthct- 
ently prove the cuſtoms or compoſitions aforeſaid. The 
ſame may be ſaid of all other cuſtoms, thongh leſs is paid 
by the cuſtom, than the tenth part of the T jthes are wurth. 


| Alſo the Immunities and Exemptions, or Priviledges, of 


not paying Tithes, may be alledged by any Perſons, and 
are wont to be alledged before the Eccleſiaſtical Judge, 
(by ſuch as have Lands fo exempt) who ought to admit 
theſe Allegations: And if they are proved, he ought to 
pronounce for the validity of the ſaid Priviledges, and Qiſ- 


miſs the Defendant from the Petition of the Plaintilt (as to 
X''2 thoſe 
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thoſe things ſued for in his Libel) with his Charges. But 
what Perſons and Lands they are, which are exonerated, 
and exempt from Tithes, mention is made of them, in a 
Statute made 31 Hen. 8. Cap. 13+ Alſo real compoſitions, 
(that is, ſuch as are made betwixt a Rector, and the Pa- 
riſhioners, that is, with-the conſent of ſuch as have Intereſt) 
or as it ſometimes falls out, betwixt a Rector and ſome 
Lord cf a Mannor, for him and his Heirs to pay no Tithes 
at all, (but only a certain and a determinate Sum in lieu of 
them,) may be alledged before an Eccleſiaſtical Judge. 

8. If anyone is cited toanſwer in a Cauſe of Tithes, and 
has a mind to avoid being condemned in them, he muſt 
make an offer of the real value of them, at the beginning 
of the Sute, before the Libel is given in, or at leaſt before 
Sute is conteſted. And that he muſt do to this effe&. (Scil) 
He muſt exhibit his Proxy for I. the Party cited, and make 
his part for the ſame; and declare, that out of an intent 
to avoid Sute, and to prevent an injuit Vexation and Char- 
ges, he muſt offer in Court to 24. the Proftor of the Plain- 
tiff, ſuch a Sum, for all and ſingular the Tithes due (to 
the ſaid Plaintiff, from his ſaid Client, or which are to be 
paid by the Law or the Cuſtom of the Pariſh of 0. toge- 
ther with the Charges, which arc dueand to be taxed upon 
his ſaid Client. If the Proctor of the Plaintiff, doth deſire 
a time to deliberate of this, and conſult with his Client, 
whether or no he will receive this Sum thus offered, in 
full payment, or in part, time is ſo to be given him, until 
the next Court day or longer, as the Judge ſees fit. In 
which caſe the Sum offered, is to be depoſited at the At, 
into the cuſtody of the Regiſter, leſt it ſhould afterward 
be objected, that this offer was only verbal, and not real. 
And obſerve, that this depoſiting at the At of Court, hath 
(for a long time, by the cuſtom of all theſe Courts,) the 
fame power and effe&, as if this Sum had been Sealed to 
ina Bond; and as if all other Solemnities, required to be 
done by Law, in theſe offers. had been oblerved and 
performed. 

9. If the Plainti!?, (either upon the time of this offer, 
or on the day which 1s given to conſider of it, 7c) doth 


accept the Sum offered, in full payment, then he may 
deſire 


£ 
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deſire that the Parry making this offer, may be condemned 
in Charges: Which the Judge accordingly doth. Then a 
Schedule of Charges being given, the Judge doth Tax theſe 
Charges, and decrees a Monition for the payment of them, 
as in other caſes. 

10, Although the Defendant (being called to anſvrer in 
a Cauſe of Subſtraction of Tithes, having an intcat to avoid 
Sute and Charges for the future) dot offer 4 cert2in Sum, 
(before the Libel is given) for all the Tithes thot -re Gne, 
together with the Charges, and if the Plaintiif, up-n that 
day aſligned to deliberate of this offer, do refuſe to re- 
ceive the ſame in full ſatisfaftion, and doth give a Libel, 
containing certain Tithes, extending to the value of the 
Sum offered, and doth proceed in the Sute, bur. doth not 
prove any more Tithes due to him, than thoſe, he jtall 
obtain Sentence for the Tithes, mentioned in the Libel, or 
the value thereof, and alſo the charges of Sute, notwith- 
ſtanding the general offer, for all the Tithes, or for the 
whole thing due. For if there are diverſe ſpecies of Tithes 
due, (Scil.) Corn, Hay, Lambs, and the like, the Plain- 
tiff may commence an AQion, for the value of any of 
theſe ſpecics; and when he hath Inſtituted the ſaid Attion 
he is not obliged to free the Defendant from all the other 
Ations. Therefore to avoid this Cautele and Condem- 
nation, ſo ſoon as the Plaintiff doth give in his Libel, it is 
very convenient that the Defendant do offer particularly, 
de novo; that is, ſuch a Sum for ſuch a Tithe, and ſuch 
a Sum-for ſuch a Tithe, or elſe offer the S1m offered at the 
firſt, (if it extends to the value of the Tiches, mentioged in 
the Libel) or at leaſt another Sum with Charges, for the 
Tithes mentioned in the Libel: And then if this offer 1s 
either accepted or refuſed, the Defendant is einer to be 
condemned in, or abſolved from the Chargcs, 25 Is liown 
afterward. But yet in ſome Years paſt, tome Advocates 
were of a contrary opinion (ſo it was uſuzlly adjud,;ed) 
being induced thereto by theſe Reaſons, ( viz.) if the Dc- 
fendant, before the Libel was offered, having a mind to 
avoid Sures, and prevent injuſt Vexitions and Charges,cota 
offer a certain Sum, in the name of al] the Tries chat are 


dne, with Charges as before, and the Plaintif? cakes a time . 
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to deliberate and conlider of this offer, and whether he 
will receive this Sum, in full ſatisfation or not : If on the 
ſame day, he doth fo refuſe to receive the ſame, and doth 
afterward give a Libel, and proceed in the Sute, endea- | 
vouring to prove a greater Sum due to him, than the Sum 
offered, and if he doth not prove more Tithes due to him, 
nor a greater Sum in the name of Tithes, than the afore- 
ſaid Som firſt offered, but doth proceed in the Sute, until 
Sentence be pronounced : In this caſe, the Plaintiff al- 
though he recover only the Sum offered, and his Charges 
of Sute, before the day of the offer ; yet he is not to be 
condemned in Charges of the whol2Sute, from the day of 
the aforeſaid offer. And it is to be noted, that by the an- 
cient cuſtom of the aforeſaid Courts, an offer of the Tithes 
being made, (although general) the Plaintiff was wont ' 
either toreceivethe ſame in full ſatisfaCtion of all theTithes, 
or elſe refuſe ſo to receive them. Burt if the Plaintiff do fo 
refuſc the ſame, and doth give a Libel, and proſecute the 
Sute, and doth not prove a greater Sum due to him, this 
renders him of ill- account, and he is therefore to be con- 


. deraned in Charges, from the day of the offer, &c. 


11. If the Sum offered, is received in full fatisfaCtion, 
and the Party offering the ſame is deſired by the other Par- 
ty to be condemned in Charges ; and if the ſaid Party of- 
fering, doth alledge and prove, (the Adverſary denying 
it) that he offered the ſaid Sum, before the Sute was 
begun, from the time of executing the Citation, (at leaſt 
before the day of the retura thereof, and of the appear- 
ance of the Defendant,) and that the Plaintiff refuſed the 
Sum offered, or injuſtly refuſed ro receive the ſame ; then 
the Party offering, is to be abſolved from, and the Party 
refuſing, is to be condemned in Charges made about the 
proof of this offer. But obſerve, that in this caſe (to 
prove that the $ym was offered and refuſed, before the 
Sute was begun, and again upon tiiz day of the Defendants 
appearance) 13 not ſnth-ient to excuſe the Party making 
this olfer, irom the payment of all Charges; becauſe by 
the Execution of the Citation, it is intended and preſumed, 
that the Plaintilf doth now propoſe otherwiſe, - and doth 
(by the executing the Citation,) require the Sum offered : 

| . --;And 
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And therefore, if there 1s not another tender made to the 
Plaintiff himſelf, {if he can be met wich,) or otherwiſe 
at his Houſe, before Witneſles, or before an Eccleſiaſtical 
Miniſter, fo as in all probability, the Plaintiff may have 
notice of the offer at the time of executing the Citation, or 
before the day of the Defendant's appearance, the ſaid De- 
fendant is in default, and is thereby injured. For if the 
Defendant had offered this Sum in manner aforeſaid, it 
may be preſumed the Plaintiff had not feed his Advocate 
and Proctor, nor had paid Fees about the certifying this 
Citation, Yet in this caſe, the Charges are to be mode- 
rated, ſeeing the Plaintiff ſeems to be guilty of ſome malice 
and prejudice. | 

12. If an offer is made after Sute is conteſted, or rather 
after the Judge hath decreed that it ſhall be proceeded 
ſummarily and plainly, for all the Tithes Libellate, and 
the Plaintiff hath received the ſaid offer in full ſatisfaction 
then the Sum offered is to be 2djudged to the Plaintiff, by 
the Definitive Sentence of the Judge, and the Defendant is 
to be condemned in ſuch Charges, as were made before 
this offer, together with the Fee of the Definitive Sentence; 
becauſe the Plaintiff (Sute being conteſted as above) could 
not receive the Sum offered, nor could he have the De- 
fendant condemned in Charges, but by the Sentence or In- 
terlocutory: decree of the Judge. But if the Plaintiſt re- 
fuſeth to receive this offer, in full payment, and doth pro- 
ceed and perſiſt in the Sute, endeavouring to prove a 
greater Sum due to him, if he makes default, he is to be 
condemned in all ſuch Charges, as are made by the Defen- 
dant, ſince the day of the offer : And the Defendant (as 
above,) is to be condemned in Charges, which are made 
in the Sute, before the day of the offer, together with the 
Fee of the Sentence. 

13. If the Plaintiff believes that there are more Tithes 
due to him, which extend to a greater value than the Sam 
offered ; then his Pro&or (upon the day which is aſſigned 
the Plaintiff to conſider of this Sum,) muſt accept this of= 
fer, made by the Defendant, and the Sum offered, fo far 
as they make on his Clients behalf, but if it makes againſt 
him in any thing, then he muſt diſſent and proteſt as to the 
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nullity thercof, and offer himſelf* ready to receive the ſaid 
Sum in part of Payment and not otherwiſe, and mult 
give a Libel, and delire that it may be proceeded ſum- 
marily and plainly. Then the Defendant may take back 
the Sum offered, (though it 15 more ſafe to let it remain at 
the Acts of Court, whilſt the Sute depends) and make 
mention in the Acts of Court, that becauſe the Plaintiff 
hath refuſed to receive the Sum offered, in full ſatisfaQtion, 
he doth therefore take the ſame back. But obſerve, that 
in theſe offers of Tithes, if thereare ſundry Tithes due, of 
divers kinds, you ought to be adviſed as to the manner of 
offering theſe Tithes, (viz.) whether or no the Party of- 
fering, ought to declare particularly, for what Tithes, 
and what, and which Sum is offered for the ſame : For 
ſome of our late Advocates are of opinion, that a general 
oficr doth not avail, and that the Plaintiff may refuſe ſuch 
a general offer, without any Dammage, But Mr, Clarke 
ſays he doth not remember, that he ever ſaw this practiſed 
or acju.:ged by the major part ; for, for theſe forty Years 
laſt paſt (faving ſome late Years) this offer was wont to 
be made in gener 51, (viz. ) ſuch a Sum for all the Tithes ; 
and then the 0p1:10n of the Practitioners was, that it was 
molt ſzfe for the Defendant toofler a grols or general Sum, 
for all the Tithes (3s above) than to offer any particu- 
lar Sums ; leit perchence, the Party offering, ſhould not 
ofter the juſt valucof every particular Tithe, and fo ſhould 
be condemned in Charzes. Yetin ancient praftice, if the 
PlaintiFdid deſire that the Defendant might offer particu- 
larly for thoſe Tittes, for which he had made a general of- 
fer ; the Defendant was obliged to offer particularly for 
the ſame; at leaft if the Plaintiff alledge that he intends to 
proceed for-the Tithes 4» ſpecie, and to obtain Sentence to 
have the ſame i ſpecie, and not a Sum of Mony, or any 
thing elſe in lien of them, 

14. [fa-Libel is given before an oifer of the Tithes is 
made, and the PlaintrifFdoth ſue in the ſame, for the Tithe 
of Milk, Cheeſe, or the like, which are not to be paid 
in ſpecie, by the cuſtom of the Pariſh, but only a certain 
Sum in licu of them, is adjudged for every ſpecies of 
them; then if the Defendant doth offer a great Sum in 

| vac” 
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general by rhe name of all the Tithes, and the PlaintiſF 
doth accept the ſame in full ſatisfaQtion, it ſhall ſeen rhar 
this offer was made, for the Tithes 2 ſpecte according as 
\ isdehired in the Libel. In this caſe therefore, an offer may 
be made on this manner; for the Milk of Kine, according 
to the cuſtom of che Pariſh, for every Cow two-pence; and 
for every Acre ( upon which thoſe Animals which are 
barren, do depaſture) four-pence, according to the cu- 
ſtom of the Pariſh. And ſo of other things, for which 
Tithes, are not. to be paid in kind. Then the Plainfilf if 
he accepts rhe offer, made on this manner, he acknow- 
ledgeth th* cuſtom of the Pariſh. Let the Plaintiff be 
aware therefore how he accept this offer, ch-ngh the true 
value of the Tithes is offered; for by accepting this offer, 
the Plaintiff doth acknowledge the cuſtom of rhe Pa: ith, al- 
though the Defendant by a general offer, for ail the Tithes 
Libellate, doth ſeem to recede from the cuſtom, and ac- 
knowledge the Tithes to be due in kind, 
t nx. If an offer is made particularly, for fach and ſuch | 
a Tithe (ſpecifying the Tithes) the Plaintiff may receive 
any one of the Sums offered (and if ſute is conteſted before 
this offer, he may deſire that the ſaid Sum may be decreed 
to him, by the Sentence of the Judge, and that it may be 
pronounced for his right in that behalf; and he may con- 
teſt for the other Sums offered, (becanſe the true value, 
or all the Tithes Libellate, are not offered) and he ſh:l1 
obtain charges of the whole ſute, if he proves a greater 
Sum due to him, than the Sum offered and refuſed, (or 
not reccived) by him,or that there are more Tithes due,Cc. 
And if on the contrary, he doth not prove a greater Sum, 
- more Tithes, he ought to be condemned in Charges as 
| above. ; | | | 
| 166. Ifthe Defendant is ſued for Przdial or great Tithes, 
(to wit) for the Tithes of Corn and Hay ; if he has not 
ſeparated his tenth part, nor compounded with the Rector, 
| or him who has the right of receiving thoſe Tithes ; he 
' ought to offer three times the value of thoſe Tithes ; or ad- 
| mit the Defendant has ſet out the tenth part, 'but doth for- 
bid or hinder the Re&or, or other Perſon who hath right 


to them, ſo as he cannot gather, or carry the ſame away 
by with 
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with ſafety, the Defendant ought to ofter twice the Value 
of the Tithes : And this is provided by the Statute, (Sci, ) 
three times, Or twice the Value in the aforeſaid Caſes. 

17. In a Cauſe of Tithes, though the Term Probatory 
be elapſed, and no Witnelles are produced, yet the Plain- 
tiff, if hedoth requeſt it, is to be reſtored to his Term Pro- 
batory againſt it be elapſed; in order whereunto he muſt 
alledge that this Cauſe is a Cauſe relating to the Church, 
and that by the negle& of his Client, negleQting to pro- 
duce his Witneſſes, within his Term Probatory,the Church 
is very much injured ; wherefore he muſt deſire that his 
Party may be reſtored againſt his Term beelapſed. Then 
the Judge doth ſo reſtore the Party againſt his Term Pro- 
batory be elapſed, and doth aſſign him a new Term Pro- 
batory, in preſence of the Proctor of the Adverſe Party 
diſſenting and proteſting as to the nullity of this Petition, 
and the decree of the Judge, and alledging that this Reſti- 
tution ought not to be made, referring himſelf to the Laws. 
But obſerve, that this Reſtitution ought only to be made, 
when a Clergy-man, and not a Lay-man, doth Sue for 
Tithes: And in ſuch caſe, where the right of the Charch is 
diſputed; and not the particular right of the ReCtor, &c. 
that, is where the Defendant pretends, that there are no 
Tithes, nor any Sum due in lieu of Tithes, nor any Tithes 
in kind due at all. Yet if a Lay-man doth prove himſelf 
to be a Farmer, and the Defendant doth deny, that any 
Tithes ought to be paid to that Church whereof he is Far- 
mer,then the Lay-man is to be reſtored as ReQor, Mr.Clarke 
has ſeen this Reſtitution obtained twice or thrice in one 
Cauſe, 1n a contradiftory Court, upon the aforeſaid Alle- 
gation. Yet if this Reſtitution be made oftner than once, 
the Judge is wont to condemn the Party, (who deſires 
a Reſtitution a ſecond time,) in Charges for retarding the 
proceeding from the day of the firſt Reſtitution, until the 
day of the ſecond Reſtitution, The particular Right or 


private Advantage (of which mention is made above) is 


faid to be, when a Lay-man: or Rector, in the aforeſaid 

caſe, doth not prove the quantity or value of the Tithes 
ſued for, nor that he is Rector or a Lay-farmer.) 

18, If it is conteſted about a. Benefice, (viz. —_— 
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ſuch or ſuch an one be Rector or Vicar, then the Proctor 
either of the Plaintiff, or of the Defendant may allege, 
that whilſt the Sute depends, the Tithes and Profits of 
the living in Conteſt, are waſted ;, and it is to be feared, 
that the Parties will gather theſe Tithes by force of Arms; 
and alſo that by reaſon of this Sute, the Cure of Souls is not 
ſupplyed, wherefore to avoid theſe Inconveniencies, he 
muſt deſire, that the Profits of the Living may be ſeque- 
ſtred whilſt the Sute depends, and that the Sequeſtration 
may remain in the hands of ſome other indifferent Perſons. 
Then if it appears by the As of Court, that both the De- 
fendants and the Plaintiff were Inſtituted to the Benefice in 
conteſt, though it doth not appear to the Judge, who 
hath the true right ; or if Sentence js pronounccd for the 
right of the one, againſt the right of the other, though it 
be appealed from that Sentence, or if it be conteſted be- 
twixt two Reftors, about the right of the Tithes of ſuch 
a piece of Ground ; the Judge in any of the caſes, may 
for the aforeſaid Reaſons, decree the aforeſaid Sequeſtra- 
tion, and commit the ſame to the Church- wardens, or 
other Perſons of the ſaid Pariſh : Sufficient Bond being firſt 
given by them, for the due collecting and faithful keeping 
theſe Tithes, to the uſe of thoſe who have right to them, 
and that a juſt Account ſhall be made of them, when they 
are required. This Sequeſtration being thus interpoſed, 
the Judge is wont to appoint a Miniſter to ſerve the Cure 
whilſt the aforeſaid Sute doth depend, and command the 
Sequeſtrators to pay him out of the Profits, ſuch Salary as 
the Judge ſhall appoint. And this Sequeſtration is to be 
publiſhed in the Pariſh Church, in time of Divine Service, 
that the Pariſhioners may have notice of it, and obſerve, 
that this Petition is wont to be made by that Party who 
is out of poſſeſſion of the Benefice, though this hinders nor, 
but that the Party in poſſeſſion may alſo deſire a Sequeſtra- 
tion for the Reaſons afore-named. Now the Sute being 
ended, the Sequeſtration is to be releaſed, and the Pro- 
fits which are gathered, are to be reſtored to the Party 
who gets the Cauſe: And if the Sequeſtrators refuſe to pay 


| the ſame, they are to be called to give account of the 


things by them received, and are to be compelled by the 
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ſpecie, if they are extant, if not, then the real value of 
them. And if by frivolous delays or appeals, they injut- 
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Eccleſiaſtical Cenſures, to pay thoſe things received, ii - 
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iy defer the ſute, and do not give an account, the forfei- ; 


ture of their Bond may be ſued at the Common Law, 
(which was given at the time of granting the Sequeſtra- 
tion) if the Judge (before or to whom this Bond was 
taken) Is pleaſed ſo to order it. Which Judge, mult give 
the Party grieved, thoſe Bonds and Letters of Attorney 
upon the ſame, to ſue and recover the penalty of the 
Bond, to the uſe of the Party ſo grieved. 

19. So ſoon as It appears to the Judge, who pronoun- 
ced the Sentence, (whether for the Defendant, or for the 
Plaintiff} that it- is appealed from the ſame, the Judge 


l 


” 
« 
1 


: 


may in theſe Cauſes, and (if it is requeſted of him,) he | 
ought immediately to put the Sentence in Execution as to | 
the Charges, and Tax the ſame, and compel the Party to | 


pay them in all things, like as if it had never been appealed 


from his Sentence z and this alſo, notwithſtanding any In- | 


hibition which is ſerved upon him, by reaſon of the Appeal, 
interpoſed from the Definitive Sentence ; and this is pro- 
vided by ACt of Parliament, Aro 32. Hen. 8. Cap.7. 


20. And although that Statue doth provide, that in 


a Cauſe of Tithes, thongh an Appeal be interpoſed from 
a Definitive Sentence, the Judge may execute his Sentence 


as to the Charges, and may Tax the Charges; yet ſeeing 


this Execution and Taxation ought to be made according 
to the exigence of the Law in that behalf, (that is, in the 


preſence of the Party Appealing, or in penalty of his Con- | 


tempt, it he be Lawfully Cited, and do contumaciouſly 
abſent himſelf) it is Lawful to appeal from the ſame, up- 
on the account of a nullity, notwithſtanding the aforeſaid 
Statute; and if the Judge doth exceed meaſure in the 


Taxation of theſe Charges, (as when only ten pounds are | 
due for the Charges, he being offended perhaps that it is | 


appealed from his Sentence, doth Tax them to forty 
pounds) alſo if the Judze doth excommunicate the Party 
whom he hath condemned in Charges, for not paying the 
ſame, without giving him any Lawful Monition (at leaſt} 
to pay the ſame: The Party condemned in theſe Charges, 


may 
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of :1ſo from the ſaid injuſt Excommunication, as above) not- 
it withſtanding the aforeſaid Statute. The reaſon is, becauſe 
l- in that Statute, it is previded in theſe words : And the 
W, Judge who pronounceth the Sentence, ſhall Decree or 
4- Tax the [reaſonable] Charges of the Party obtaining the 
aS \Sentence, notwithſtanding it be appealed from the Defi- 
Ve |nitive Sentence, &c, Sce the Statute. Therefore if the 


he 


Judge exceeds meaſure in the Taxation of Charges, he ex= 
ceeds the limits of his Commiſſion, mentioned in the ſaid 
Statute. Likewiſe if the Judge doth Tax thoſe Charges il- 
legally, #. e. in the abſence of the Party or his Proctor 3 
or doth Excommunicate the Party illegally, for not paying 


Charges without a Lawful Monition, to pay the Charges 


taxed, or before the Day aſligned for Payment ; in theſe 


' caſes (as well as from exceſſive Taxation, &c.) it is law- 


ful to Appeal, notwithſtanding the aforeſaid Statute. For 
every Statute which is ſet forth againſt the Common Law, 


is to be ſtriQtly interpreted and taken, according to the 


Letter : And before this Statute was ſet forth, a Judge could 
not by Law, execute his Sentence (in a Cauſe of Tithes) 
as to the Charges, or Tax them ; (at leaſt he could not 


compel the Party to pay them) if it were appealed from 


his Sentence, to a ſuperior Judge; and if the ſaid Judge 
were inhibited or forbid to proceed. For at the time of 


making this Statute, all the learned Legiſlators were of 


this opinion tonching the Charges to be taxed, or other- 
wiſe, what as is therein contained, would be void, (Scil. ) 
that the Judge ſhould decree reaſonable Charges; and alſo 
in a certain Confulration heid betwixt the Eccleſiaſtial 


| Judges,and the Judges of rhe Common Law of this Realm, 
' Inthe aforeſaid Caſe, (viz. ) whether or no it were law- 


| 


! 


ful to Appeal from an exceſſive and immoderate Taxation 
of Charges, they were all of opinion, that ic was lawful 
to Appeal in theſe Caſes, notwithſtanding the aforeſaid 


Statute, 
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The whole order of proceeding in all Cauſes 


CHAP. VL 


DEFAMATION. 


SE Ch. . I 


1. The word [convitii] ought to be contained in the Citas 
tion taken forth in this Cauſe. 

2. What words the Libel ought to contain, and what ought 
to be proved in theſe Cauſes. 

3. It ts not lawful to Sue direttly in theſe Cauſes, after a whole 
Year us elapſed, from the time of uttering the words, 

4. In what caſes an Ation of Defamation may be commenced, 
though a Year is elapſed. 

5. It is lawful to Sue indirefHly in a Cauſe of Defamation ; 
that the Party defaming may be pronounce to have in- 
curred the Senterce of Excommunication, after a Tear is 
elapſed. 

6. Canſes of Defamation commenced upon any Conſtitution, 
(in order to get the Defendant pronounced to have incurred 
the Sentence of Excommunication) are not to be Inſtituted 
at the inſtance of the Party, as in other caſes, but of the 
Office > the Fudge promoted and implored by the Party 

teved, 

7. The order of Reconvention in theſe C anſes. 

8. The manner of proceeding in theſe Cauſes, when the Party 
defamed Sues for Defamatory words, contained in a f a- 
mous Libel. 

9. A Witneſs being produced in a Cauſe, if he is defamed by 
Exceptions which are propounded again#t him, he may Sue 
the Party propounding them, in a Cauſe of Defamation. 

10. The manner of drawing the Libel in the Cauſe. 

11. The manner of proving the ſaid Libel. 

12. The form of puiting Sentence in Exccution, in theſe Cau- 

ſes of Defamation. 
If 


: 
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} 
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I no Action cannot be commenced for thoſe words, (men- 
tioned in the firſt Seft. of the fourth Chapter of firſt 
Part,) at the Common Law, then may the Party grieved, 
(5ve in the Spiritual Court, for thoſe or the like reviling 
words, in a Cauſe of Defamation or Reproach. And ob- 
/ſerve that this word [Convitis or Reproach] is wont to 
bewrit in every Citation, together with the word [| Defa= 
mationis, or Defamation] the reaſon is, (as Mr. Clarke 
has heard from more skiltul ProQtors) becanſe if the Plain- 
tiff doth not prove that the Defendant uttered words, 
which of their own nature were Defamatory, yet if he 
proves that the words were reproachful, he ſhall obtain 
the Victory : And then the Party uttering them, is to be 
puniſhed at the pleaſure of the Judge, conſideration or re- 
| ſpe being had to the Perſon defamed : The reaſon is, be- 
cauſe theſe words were uttered out of a malicious and 


angry Mind, and beſides, and againſt all fraternal - 


Charity. 

2, And although in a Cauſe of Defamation, it is ſaid in 
the Libel, that the words Defamatory were pronounced 
or uttered maliciouſly, and in a heat, yet if the words 
Libelled are Defamatory of their own Nature, they are 
preſumed to have been ſpoke out of a malicious Mind, al- 
though the Malice be not proved. But in the aforeſaid 
Cauſes, when it is ſued for reproachful words, the Plain- 
tiff ought to prove by grand Preſumptions, as Brawlings, 
Chidings, (Sci. ſuch as proceed from Malice and Enmity, ) 
that the aforeſaid malicions Words were uttered out of 

a malicious Mind: For otherwiſe, as was ſaid before, if the 
| Words uttered are not Defamatory of their own nature, 
they are not preſumed to have been ſpoke out of a mali- 
cious Mind. 

3. Secing a Cauſe of Defamation is aid to be a Crimi- 
nal, or a mixt Cauſe, that is, partly Criminal and partly 
Civil, if the Party Defamed doth not commence an Action, 
or Cauſe of Defamation, and conteſt Sute in the ſame, 


| within a Year from thetime of uttering the Words, the be- 


nefit of an Action is taken away by the lapſe of the Year : 


Mr, Clarke has often ſeen it thus adjudged, by the _ 
udpes : 
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judges : For in this caſe, the Plaintiff ſeems to have remit- 
ted the Injury, at leaſt he doth not ſeem to recall it to 
mind; eſpecially if the Party defaming, 2nd the Parry de- 
famed (after the words are uttered} are very familiar 
and converſant tovether, in cating, drinking, and frequent- 
ly faluting each other, or other ſigns of familariry. But 
the Defendant incends to uſe the benefit of this exception, 
to wit, that a Year is elapſ:d; it is expedtent (at leaſt 
Mr. Clarke ſays it was ſo. practiſed and conſulted, in a ve- 
ry weighty Cauſe, by the molt learned, forty Years ago) 
that he alledge the Premiſes, before the Canſe be con- 
cluded, and refer himſclf to the Libel, the time of Conte- 
ſtation of Sute, the Proofs, and to the Law. Yet ſome of 
our late Advocates are of opinion, that it is ſufficient to 
acquaint the Judge with the Premiſes, after the Cauſe is 
concluded, at the time of giving Information in the Cauſe, 
Let the Plaintiff take heed therefore, (if it appear by the 
Premiſes, that a Year is elapſed from the time of uttering 
_ the words, until the time of inſtituting the Aftion) that he 
propound before the Cauſe is concluded, the Reaſons wi:y 
he did not proſecute this Sute within a Year, from the time 
of pronouncing the Defamatory Words. 

4. Now although it may appear by inſpeQing the Libel, 
by the Depoſitions of the Witneſſes of the Plaintiff, and the 
time of commencing the Cauſe, that a Year is elapſed be- 
twixt the time of uttering the Words, and Commencement 
of the Action; yet if theſe Defamatory Words were utter- 
ed in the abſence of the Plaintiff, he being then perhaps in 
remote Parts out of the Kingdom ; and if he doth inſtitute 
the Cauſe, ſo ſoon as he returns, or at leaſt within a Year 
after his return to thoſe Parts, or that Pariſh, in which the 
Defamatory Words are pronounced, and doth cauſe Sute 
to be conteſted in the ſame, his Action is not taken away. 
Therefore if it doth appear by the Depoſitions, that a Year 
is elapſed from the time of uttering the Words, and before 
the Sute 1s commenced, though nothing is deffoſed by the 
Witneſſes, touching the preſence or ablence of. the Plain- 
tiff: Therefore to avoid the diſputes and queſtions in Law, 
the Proctor of the Plaintiff may alledge the probable Cauſes 
of his being ignorant that ſuch words were uttered NS 

im 
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him, (4z.)) that at the time of uttering the ſame, he was 
- ont of the Kingdom, or in remote parts, far diſtant from 
| the place, where thoſe words were uttered ; and that he 
hath [nſtituted his Aftion, within a year after his return to 
thoſe parts, or that Pariſh where the Defamatory words 
were pronounced : Which things being proved, the Plain- 
tiff ſhall obtain vitory in the Cauſe. 

5- Alſo though the Party defamed has notice of the De- 
| famatory words, and doth not commence his Cauſe of 
Defamation, within a year from the time of uttering the 
ſame, and from the time of having ſuch notice ; yet 
may he ſue in a Cauſe of Defamation, after a year is elap- 
ſed, alledging in his Libel, . the Provincial Conſtitution 
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which begins Þ Authoritate vel patris om- 
nipotentis, &c. and that the Defen'!-nt 
did utter ſuch words, &c. th-t rnereby 
he incurs the Sentence of Excommuni- 
cation, Pronounced in the ſaid Conſjti- 
tution : And in the concluſion of this 
Libel, the Plaintiff muſt deſire thar right 
and juſtice may be adminiſtred, and that 
the Defendant may be pronounced to 
have incurred this Sentence of Excom- 
munication, And Defamatory words 
being proved, (ſuch as contain any 


+ Lindwood. de Sent9n. Excommune 
co. Authoritate Dei patr:'s ammipoen- 
Hs, quaritir fi pars pravasll, fit infd- 
mats de Crimin? ame prolationem 
eorumdenm verborum per Rey, an 
Peus incidzres in penam Cao" 5 
Excommunicationts? Seft, item ex- 
nd quanam Orcum- 
jrantiz faciunt d2jomuncin incurre» 
re, pznam hujus conſtirutionis, © 
qienem panitentia fatisfacit , ele- 
gamer notatur in gloſſ. ſuper verb. 
qurumque 42 Cauſe 


54,44 PIX” 4 
LU Tis Ver Ds 


| Crime, comprehended in the faid Conſtitution) Sentence 
is to be pronounced, according tothe Matters requeſted in | 
the Libel, (that is) that the Party defaming hath incurred | 
the Sentence of Excommunication, arid that he is to he de- 
nounced as ſuch; and the Defendant is to bz condemned 
in Charges made by the Plaintiff, and ts not ro be abfolved | 
from this Sentence of Excommunication, until be doth ſa- 
tisfie the Church, that. is, until he do Penance to be aſ- 
ſigned by the Judge, for ſtanding ſo long in the Sentence 
| of Excommunication : For the Sentence of Excommunica- 
tion pronounced in this caſe, doth atHift the Party from the | 
day on which the Defamatory words were pronounced, 
and the Sentence pronovnced in this caſe, is ſaid to be | 
a Declaratory Sentence of the Fatt committed. But the | 
ſatisfaction made tothe Church, (whereof mention is even | | 
Y now 
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now made) is this z the Defendant convened ought firſt to 
confeſs, that he hath grievouſly offended God, by malici- 
ouſly uttering Defamatory words againſt his Neighbour ; 
and muſt name particularly (in the penance) the Plain- 
tiff, and the Defamatory words themſelves z and then he 
ought firſt to ask pardon of God, and afterward of the 
Party grieved. This penance, or rather this ſatisfaQion to 
the Church, ought to be done either publickly in the Pariſh 
Church of theParty defamed,or of the Party defaming,or in 
any other place, to be aſſigned at the pleaſure of the ; wy 
according to the quality of the Cauſe, and of the Perſons. 

_ 6. But ſeeing that in all other Cauſes, where any one is 
ſued, or an Action is commenced againſt any one, to 
have him pronounced to have incurred the penalty of the 
Canon, or the Sentence of Excommunication pronounced 
in the Canon, the Plaintiffs who are grieved and injured 
in theſe caſes, are not wont to commence their Ations di- 
realy in their own Names, againſt the Parties offending, 


but only as Promoters of the Office of the Judge; implo- 


ring his Office in that behalf. For example, ſuch an one 
hid violent hands upon a Clergy Man, for which thing he 
is Excommunicate, ipſo fafo: Or ſuch an one kept a braw- 


ling and a diſturbance in the Church, for which thing, he 


doth incur the Sentence of Excommunication, ipſo fatto : 
Or ſuch an one hath Temerarily Adminiſtred the Goods of 
any one Deceaſed, or doth obſtru@& and hinder, ſo as the 


Deceaſed's Will cannot have its effe&, or ſo as the Goods 


cannot be priſed and inventoried, by reaſon whereof, 
they are Excommunicate, ipſo fatto : The Parties grieved 
in theſe caſes, are not wont (if they deſire that their Ad- 
verſaries may be correfted and pronounced to have incur- 
red the Sentence of Excommunication inflited by Law) 
to commence theſe Actions and Cauſes in their own Names, 
bur only to promote and implore the Office of the Judge, 
and Object and Article the aforeſaid Crimes to the Defen- 
dants, in the name, and of the Office of the Judge, by 
them promoted. Upon the like reaſons therefore, Mr.C/arke 
is induced to believe, that in Cauſes of Defamation, (that 
the Defendants may be pronounced, to have incurred the 


Sentence of Excommunication) it is requiſite that the Par- 
$595 
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ties grieved Sue not in their own Names, but only as 
Promoters and Implorers of the Office of the Judge; in 
which caſes the effe&t or ſucceſs, may be expected, as in 
a Cauſe of Defamation, otherways inſtituted. But in tre- 
gard not only at this day, but by ancient praQice of the 
Courts of the Arch-biſhop of Canterbury theſe Cauſes of 
Defamation, (inſtituted as to the penalty mentioned in 
the Conſtitution) were and are wont to be commenced 
in the Names of the Parties defamed, (viz.) to anſwer 
N. in a Cauſe of Defamation, and not of the Office of the ; 


econmventio 


Judge promoted, therefore Mr. Clarke ſubmits to the uSrer alind | 


Judgment of the Learned Judges and Advocates, whethet quam Atio 
or no it be more ſafe, to commence theſe Cauſes of Defa- Kei conventi 
mation, according as is practiſed at this day; or in man- 44-*7/us Adte- 
. . rem, durante 
ner as was even now ſpoke in this number, a 
7. If any is cited to anſwer in a Cauſe of Defamation, jugicio viciſſim 
if the Plaintiff hath alſo defamed the Defendant, the De- ſub codem ju- 
fendant may if the very ſame Cauſe, reconvene the Plain. 4 %gitime 
tiff, Þ that is, he may give a Libel in preſence of the Plain- j, camerat, 
tiff or his Proctor, though no Citation was firſt taken out p. 3. tir. 30. 
againſt him. But in theſe caſes of Reconverition, the Par- 
ties muſt proceed together in the con- , F EE ON Kor 
teſting of Sute, * in thedeſiring oneand Ms rongrnier ae Me aan 
the ſame Term Probatory, in the pro- periri fmultaneo proceſſu; aute litis 
duction of Witneſſes, in the conclulion, nteſtationem ; hec vero ante ſit con- 
and in the pronouncing of Sentence — " ys ſed proceſſu ſepara- 
and fo on in all things, unto the end of 7.3". ipur. 10. n- 196 in fix: 


Libels are mutually proved, a mutual *” © 7. 42, 43. 


cortipenſation is to be made, both as to the Penance and 
the Charges ; that is,. there ought to be no Penance en- 
joyned, nor afiy condemnation in Charges on either part. 
But it is otherways, where two ſeveral Cauſes of Defama- 
tion are commenced. And obſerve, that in Cauſes of Re- 
convention; though a Compenſation or a Compoſition 
may be made betwixt the Parties; yet ſeeing Defamers 
are by Law to be corrected, and are alſo by the Provin- 
cial Conſtitutions, to be denounced for Excommunicate 

| T1 Perſons 


inſtitura; Or- | 


Facob, Blum. proceſſ. Cameral. tit. 40. | 
the Sute : :And (as Mr. Clarke has com- 5; i2. Alle —_ reconventione | 


monly known, and had ir praQtiſed) fol. 123: Lanfr. c: ſepe. ne 41+ quan= | 
if Defamatory words, mentioned in the 4 Þ4ber locum reconventio thi tras> | 
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Perſons, the Judge may, if he will, correct theſe Defamers 
of his mere Office, at his pleaſure. 

8. Now in ſuch caſe where the Party defamed ſueth for 
Defamatory words contained in a famous Libel, the Plain- 
tiff muſt not only propound that Article which is ſo gene- 
ral and uſual in a Cauſe of Defamation, (:z.) that the 
Defendant upon ſuch a day, and in ſuch a place uttered 
ſuch words, (Scil. ) the words contained in the famous 
Libel, &c. but alſo another ſpecial and particular Article, 
that npon ſuch a time, and in ſuch a place, the Detendant 
writ and publiſhed, or cauſed to be writ and publiſhed, 
a certain famous Libel, annexcd to theſe preſents, [lf the 
Plaintiff has the Libel, if not, then he'mult ſay in this ſpe- 
cial Article] containing theſe following words, or the like 
words in effect, (and here muſt be inſcrted thoſe Defam3- 
tory words, contained in that famous Libel.) Or if the 
Plaintiff has only a Copy of that famous: Libel, the ſaid 
Copy is to be annexed to the Libel, which 1s givea in this 
Cauſe of Defamation, adding theſe words, [the tenor of 
the Schedule annexed to theſe preſents, which he deſires 
may be accounted as read, and inſerted here.} And if the 
Plaintiff proves his Intention, the partics defaming on this 
manner are to be puniſhed with a more grievous puniſh- 
ment, than thoſe who defame only with words. 

9. Although the PlaintiſF or the Defendant, may have 
propounded Exceptions againſt Witneſſes, [for their de- 
fence, as they pretend,] containing Eccleſiaſtical Crimes, 
and Defamatory words, for which the Witnelles are lyable 
to be correRted in the Eccleſiaſtical Court; yet if they 
make default in the proof of theſe Exceptions, the Wit- 
nellzs may commence an Action, either before the ſame, 
or any other Competent Eccleſiaſtical Judge, againſt the 
Parties propounding theſe Exceptions, in a Cauſe of Defa- 
mation ; notwithſtanding that the Party propounding the 
faid Exceptions, doth at the time of propounding them, 
proteſt r1zt he doth not propound the fame, withan intent 
ro defame tlie faid Witneſiles, but only for his own juſt de- 
fence in the j-1d Cauſe : Which Proteſtation is wont to be 
inſerted at tize end of the Exceptions, or at leaſt in the As, 
at the time of propouncding the ſame, 

io. In 
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iO, 1;: {tus Libel 1s inferred nor only thoſe general and 
rſual Pri:rions, which are put in an ordinary Libel, in a 
Canie 4 Defamation, but alſo the ſpecial and particular 
Politions following are to be added. (viz,) /tem, That 
vpn {uch a day and year, in ſich a Cauſe, betwixt ſuch 
Perſons, 4. (that is, the PlaiarifF in this Cauſe) was pro- 
duced in this Court (or in ſuch a Court, if the Canſe of 
Defamation 1s not inſtituted in the ſame Court, where the 
Witneiles were produced) as a Witneſs, and was Sworn 
and Examined,- as appears by the Atts of the Court, to 
which the ſaid Party thus propounding, refers himſelf. 
Item that NN. the Party againſt whom the faid Witneſs, 
(now Plaintiff in this Cauſe) was produced, upon ſach 
a day and year exhibited certain Exceptions, or rather 
a certain famous Libel; ſuch a Poſition whereof (con- 
taining the effe& or tenor following) is ſpecified in the 
Schedule annexed to theſe preſents : And here muſt be in- 
ſerted, the Tenor of that Poſition, which contains the 
Defamatory words. Item, That the faid IV. the Defendant 
in this Cauſe, hath made default in proof of the ſaid pre- 
tended Exceptions, or rather of the famous Libel, mentt- 
on:d in the aforeſaid Poſition, or ſpecified in the Sche- 
dule, annexcd to theſe preſents: And then tne other or- 
dinary Politions are to be inlerted.. 

tr. If the ſaid Cauſe of Defamation is Inſtitnted by the 
Wirneſs in the ſame Court, in which the Party defamed 
was produced as a Witneſs; then after Sute is conteſted, 
and a Term Probatory is aſſigned, the Proqor of the 
Plaintiff may acquaint the Judge, that in ſapply of proof 
of the Contents of his Libel, already given in this Cauſe, 
he doth exhibit a certain Act diſpatched ig this Court, (that 


is, the Act diſpatched on the day, in which the Exceptions 


were propounded) betwixt NN. and 24. (viz. ) bervixt 
ſuch a Plaintiff and ſuch a Defendant in fuch a day and 
year ;, and alſo thoſe particular Exceptions tnemi-lves, 
and eſpecially ſuch a Poſition of them, propounded by the 
faid 9. (the Defendant in this Cauſe of Defamation,) on 
the day and year aforeſaid given into Court, and rcinain= 
ing in theCuſtody of the Regiſter of this Court, whereof 
meation is made in the aforeſaid AR : And then he mult 
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alledge, that all and ſingular the things and matters con- 


- tained in the ſaid AR, were had and done, like as is con- 


tained inthe ſame, referring himſelf to the Atts and the 
Regiltry of this Court, Yo far as they make on his behalf, 
If the Defendant in this Canſe of Defamation, hath pro- 
ved the ſaid Exceptions, in that firſt inſtance, wherein he 
propounded them, he may reply for his defence, that he 
hath proved and juſtified theſe Exceptions, and that he did 
not propound the ſame, with an intent todefame the Wit- 
neſſes, who is now Plaintiff, but only for his juſt defence 
in the Cauſe; which Allegation being admitted, in ſupply 
of proof of the ſame, he may in manner and form afore- 
ſaid, exhibit the ſaid As, and the Depoſitions of the Wit- 
neſs by him produced, upon the aforeſaid Exceptions. 
But admit the Defendant has not proved thoſe Exceptions 
in the ſaid initance, yet he may prove the ſame in this in- 
ſtance: And if he doth prove them, he muſt be diſmiſt 
with Charges, from the inſtance of this Plaintiff, who pre- 
tends himſelf ſo defamed. But if this Cauſe of Defamation 
is not commenced in that ſame Court, in which the afore- 
faid Exceptians were given, then to prove the Libel, the 
AQ and the Exceptions aforeſaid are to be exhibited under 
the Hand of the Regiſter of the Judge, before whom they 
were given, or elſe by a publick Inſtrument, under the 
Seal of the Judge, and the Subſcription of the Regiſter ; 
And ſo in all things elſe, the Defendant muſt prove as be- 
fore, (Scil.) that he hath already proved the Exceptions 
given by him, in the firſt inſtance; and he muſt alledge 
and prove, like as is ſhewn [touching the Exhibition of 
an Inſtrument, made upon an Extrajudicial Appeal] this 
only excepted, that if the Protor doth deny that ſuch Ex- 
ceptions were given and propounded, the Plaintiff ought 
to prove it by Witneſſes, (viz. ) by the Regiſter, the Attu- 
ary, the Scribe and their Clarks, or by a ſearch. And 
obſerve, that if the Proctor in the name of his Client, and 
by vertue of a ſpecial Proxy, did propaund the ſaid Ex- 
ceptions, the Defendant in whoſe name theſe Exceptions 
were propounded, mult not be ſued, but the Proftor who 
propound them. Therefore let the Proctor beware. It 
may alſo be enquired here, whether or na the Proofs 

which 


PART. VI. Eccleſiaſtical Courts. 


which are made upon the aforeſaid Exceptions, when the 
Cauſe depends betwixt other Perſons, and in the abſence 
of the Witneſs, do make full proof againſt this Witneſs, in 
order to juſtifie the proof of the ſaid Exceptions, in this 
Cauſe of Defamation. Admit they do make proof, yet 
the Party defamed may except againſt, and reprove thoſe 
Witnelles, whether the Party (againſt whom they were 
produced in the firſt inſtance, or Cauſe) did except 
againſt them or not, at the time of their being produced 
to prove thoſe Defamatory Exceptions. | 

I2, In order to get the Sentence put in Execution in 
this Cauſe, the Party who gets the Sentence, mult cer- 
tifie and exhibit a Citation, accuſe the Contumacy, and 
make requeſt as is ſhown [touching the manger of put- 
ting the Sentence in Execution, the Plenary Cauſes] until 
you come at theſe words [and then a Monition is to be 
granted] inſtead of which words, the Party obtaining the 
Sentence, mult deſire the Judge to decree the Party 
[againſt whom Sentence is pronounced] to be called to 
appear upon ſuch a day, to ſee Penance enjoined him, and 
to receive this Penance ; as alſo that he may be admo- 
niſhed to pay the Charges, and fo on according to form. 
Which Petition the Judge grants; and if the Monition is 
executed upon the Party in due time and place, and is 
brought into Court with an Anthentical Certificate, if the 
Party doth not appear, Penance cannot be enjoined in Pe- 
nalty of his Contempt, at leaſt he cannot be admoniſhed 
to do the ſame, (the reaſon is, becauſe that althongh Pe- 
| nance might perhaps be enjoined in Penalty of his Con- 
tempt, yet the Party not appearing, he cannot be admo= 
niſhed to perforra the ſame) but he is to be Excommuni- 
; cate in Penalty of his Contempt : And if he appear afrcer- 
ward, the Judge may (at the Petition of the Plaintiff ) 
| aſſign the Defendant to do Penance, for uttering thele De- 
famatory words: (viz.) If the Defamatory words were 
uttered in a publick place, then the Penance is to be done 
publickly : Though ir is wont to be done in the Parith 
Church of the Party defamed, in time of Divine Service, 
in preſence of the Party, (if he thinks fit to be preſent) 


but Linnea Veſtments muſt not be put an, as in Cauſes of 
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Correction. But if thele Defamatory words are uttered 
in a private place, then the Penance is to be done in the 
Houſe of the Party defamed, or in the Houſe of ſome honeſt 
Neighbour 3 and the {aid Penance is wont to be enjoined 
on this manner : The Party defaming muſt ſay publickly, 
that in ſaying ſuch and ſuch words, (Sci{, thoſe words 
which the Judge has pronounced in his Seatcuce, were 
ſpoke) he hath defamed the Plaintiff; and therefore he 
mn{: firſt veg nardon of Almighty God, and then of the 
Party defanicd, fer uttering theſe words. This Penance 
being ordered and enjoyned on this manner, the Judge at 
tlic Petition of the Party defamed, muit admoniſh the 
Party defaming, to perform the ſaid Penance on ſuch a 
day, and to certifie under the Miniſter's Hand, (and the 
Hands of thoſe who were preſent at the time of doing 
this Penance,) as to the manner of performing the ſame 
on that dayz orelſe to appear upon the ſame day, to ſee 
himſelf Excommunicate, for not doing according to ſuch 
Monition. 


CHAP. 
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of Double QUERELES. Their Difference, and 


the whole Order of proceeding in them. 


SEQ F.. Ib 


i, Of a Double Ouerele in a Cauſe about a Benefice, what 
it 15. 

2. What things are contained in this Double Querele, and the 
form of it, 

3. The manner of Executing this Double Querele, and what 
things are to be done by the Party who # preſented to the 
Living. 

4» The manney of obtaning a Citation Viis & modis, if the 
Biſhop cannot be Cited. 

5- 1n what caſe the Party preſented is not bound to expe 
the time aſſigned the Biſhop to Deliberate, as to the 
Inſtitution, 

6. The form of Certifying the Double Querele, 

7. The Petition of the Proftor, in order to get the Fudge his 
Decree, when the Double Querele is returned, if the 
Biſhop appears not. 


8. The form of the Oath to be taken by the Miniſter, tobe Ti- 


fituted to the Living. | 

9. The manner of proceeding in this Double Querele if the 
Biſhop doth appear. 

10. Of 4 Double Ouerele in other Cauſes. 

1i. A Third Perſon may come in for his Intevef# in theſe 
Double Quereles. 


if 
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+ Gail. lt. Is 


ob/. 28, 5 Tho- . 
dof. de appel. lis or his Vicar General in Spiritual &hings, who has power to 


RC. 28. vide 
gra, de jure 
ans 


Fa Clergy-man is preſented toa Church, TÞ and doth ex- | 
hibit this Preſentation before the Biſhop of the Dioceſs, 


ww <> Pr S 


inſtitute, and doth requelt to be inſtituted by him ; if the | 
Biſhop doth refuſe to inſtitute and admit him, he may | 


Pauli de Cila- complain thereof, to the Official of the Arches, or to the |, 
dinis. part. 6. Jydge of the Court of Audience, which Judges are wont 


Arte. 2. Ms. 2+ 


Page 535+ 


to write back to the Biſhop in form of Law ; to the follow. 


* Non fit inſti- 2+ The Double Querele * is to be drawn in the name of 


muenda ante 
um 23. 

der. juxt4 

conſtitur. Fc- 


ckſiz ow 


the Judge, who grants the ſame, and muſt be direCted as 
an ordinary Citation is direted, and this Double Querele 
muſt firſt contain briefly theſe things, (viz.) That ſuch an | 
one being preſented to ſuch Benefice now vacant, hath de. | 


can, 7:56 4lins ſired Inſtitution, and the Biſhop hath refuſed to admit him, | 


ab epiſcopo fit Then ought to be inſerted, not only the Monition, but alſo | 
mnftiturus, an 


we decurſuyn 
eorunden di- 


27um. C:1.95, muſt be admoniſhed to admit and inſtitute 1V. the Perſon 


ing Eſfe&s, and that Reſcript is called a Double Querele, 
| 
c 
c 
] 


the Citation and an Inhibition as follows. (viz. Firſt, The 
Biſhop or his Vicar General (who hath power to [nſtitute) 


within nine days, or ſometimes within fifteen days ; three 
of which days, (if nine are appointed,) or five, (if fifteen 
are appointed,) are wont to be aſſizned the Judge, (from ' 
whom it is complained) for the firſt Peremptory Term, li 
and three or five for the ſecond, and three or five 4 
for the third Peremptory Term, and a Canonical |, 
Monition : Which days being elapſed, and the ſaid IV. not * 
being inſtituted, nor Juſtice being adminiſtred, the Biſhop þ 
mult be Cited to appear in Perſon or by his lawful Pro- |, 
Cor (who is ſuthciently inſtructed) upon the tenth or ,, 
ſifreenth day, after the Execution of this Double Querele, |, 
(if ir be a Court Day) or otherways upon the next Court 
Day, (as in an ordinary Citation) and alledge and ſhew 
a reaſonablc and lawful Cauſe, if he hath or knows any, th 
why (for this his negle&, and the not adminiſtring df |, 
Juſtice) the right of inſtituting and inducing the Miniſter f 
ſo preſented, may not occur tothe Judge who grants this : 
r 


preſented to ſuch a Church, within ſuch a time, (to wit,) | 


Double Querele, and why the Miniſter thus preſented, 
way nat be inſtituted.ud_indufted upon his y-" 
The ' 


: 
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The Bilhop and his Vicar are alſo to be inhibited, that 
” whilſt this Double Querele depends undetermined, they do 
” not attempt to do any thing, in prejudice of the Party 
""F7 under Penalty of the Law. It is very ne- 


> 7 > <= > © 


eſſary that this Inhibition he made ; for ſometimes the 
Jiſhop, or the inferior Judge, after the Execution of this 
uble Querele, and before it be returned, (at leaſt be. 
fore the day of appearance) doth admit another Clergy- 
man, to the great prejudice of the Party complaining, 
nd in contempt of the ſuperior Judge. Which thing if 
ey do, they are faid to haye committed a greater con- 
mpt than if they did it, where no Inhibiton is: And ſuch 
n Admiſſion being made, (after the Execution of this 
Double Querele, and after the aforeſaid Inhibition, grant- 
ed by the Judge who grants this Double Querele) is firſt 
* of all to be revoked, and to be declared as null, and inva- 
lid, The Arch-biſhop alſo, (whoſe Juriſdiction and Au- 
thority is contemned in this caſe,) and likewiſe the Offi- 
cial of the Arches, (as appears by the ancient cuſtoms of 
that Court) may proceed againſt the Biſhop thus attempt- 
- in a Cauſe of contempt, and may correCt him at his 
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pleaſure, Canonically z yea although the Perſon preſented, 
2nd obtaining this Double Querele, were found altoge- 
| ther unfic, in reſpe& of his Converſation, his Manners, Re- + Epiſcopus 
) ligion and Doftrine. But the puniſhment and corre&ion no» pores? ab 
| p the Biſhop Þ offending in this caſe, is wont to be refer- affcialibus Ar 
- \red to the Arch-biſhop himſelf, | Frag 1c wh 
3. In order to get this Double Querele Executed, the; ivſe Archie» 
' Party preſented mult procure ſome Literate Perſon to ad- piſcopys fit ie 
. niſh the Biſhop, to inſtitute the Perſon preſented, to provinciz vel 
adminiſter Juſtice, within the time mentioned in the Dou- #7 "te offi 
: Querele, and alſo to Inhibit him, according to the Te- ,;, per a. 


* nor of the Inhibition therein mentioned likewiſe : Which ». 6. u6i gl. 
ing executed within three days, the Miniſter who was © 2. D. a 
2 thus preſented, mult goto the Biſhop, and withall due Re- ns LE 
: 'verence, mult deſire that he may be Inſtituted, and that amor 
Joſtice may be done him ; and muſt offer himſelf ready 4: of. & pote- 
nd prepared to Subſcribe the Articles of Religion, (which /*-:-*piſcopi c.2- 
: uſually ſubſcribed by the Clergy, at the time of their _ pr kg 


' fxing admitted to Eccleſiaſtical Benefices) and to _ = 0Kcidlibus, 
"x Fls | 
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Oath of Supremacy ( according to the Statutes of this e 
Realm, ſet forth on that behalf) and of his Canonical Obe- j 
dience to the Biſhop, or any other Lawful Oath, required | 
in this caſe, And this the Party preſented muſt doat two t 
times more, within the time preſcribed, (viz. ) upon each jt 
third day (if nine days are appointed,) cr upon the| 
fifth day (if fifteen days are appointed for the Inſticurion) |} 
at leaſt, if he can have the preſence of the Biſhop; if het 
cannot, then he muſt make a Proteſtation hereof, and re- { 
queſt Witneſſes to give their Teſtimony upoa it: Andif 
the Biſhop within the time aſſigned, takes no care to inſti» |j 
tute the Perſon preſented: then theſe deliberatory days [{ 
being elapſed, the Perſon preſented mult take carc that |t 
the Biſhop be Cited according to the Tenor of the ſaid 1 
Double Querele. \ 
4. If the Biſhop doth abſent himſelf from the Mandatary, t 
or rather is hindered by other urgent Aftairs, {© as the |c 
Mandatary cannot cite him ; the Mandatary muſt fignifie r 
(with all due Reverence) to thoſe of the Family of the{y 
Biſhop, that he hath a Citation, (viz.) a Double Querele, 
at the inſtance of MN. the Miniſter preſented to ſuch a Bene- |] 
fice, to exccute upon the Biſhop, and muſt deſire that he|x 
may come to the Speech of the Biſhop ; which if he does|( 
not obtain, the Perſon preſented mult expe&t that day, a 
which was intended for the Biſhop's appearance, if in caſe y 
he had been Cited, and then get him called, and if hey 
doth not appear by his Prottor, nor ſatisftc the Contents of|f 
the Double Querele, a Citation muſt be Decreed againſt't 
him, vis & modis, as in other Cauſes ; bur before the ſame 
is exccuted, a Petition muſt be made by the Mendararysh 
to the intent that he may have acceſs to the Biſhop, to c 
execute the Mandate upon him perſonally, and if hen 
cannot ſo do, then the Citation is to beafiixed to theonter- |F 
moſt Doors of che Biſhop's Palace, or of the Houſe where |c 
the Eithop relides, or elſe upon the Doors of the Cathe- 'n 
pral Church of his Biiſhoprick. ( 
5. If the Biſhop is admoniſhed by the Mandatary, or Is | 
r 
( 
n 


——— 


requeſted to adminiſter Jultice, and admit the Perſon pre- 
ſented as above, and after the aforeſaid Mandate is Execut- 
£2, he doch refuſe expreſly to inſtitute the Perſon preſent- 
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ised, or to adngjt him ; then the aforeſaid Mandatary may 
e- immediately cite the Biſhop to appear as above, and the 
4 Party preſented is not bound to expect the time given in 
'0 the Double Querele, Þ that is, he is not obliged to go to + mms wroct 
-h the Biſhop, nor to cite him, after the days aſſigned to in-/« quo Epiſco- 
ie ſſtitute, are elapſed ; the reaſon is, becauſe time was given?” expreſſe 
1) him to conſider of it, and he by exprelly refuſing to infti- Po egos 
he tute, doth refuſe the time given him to deliberate or con- ſenrarum, po- 
e- fider- of It. zest obtinere 
if 6, The Mandatary ought to certifie the Party complain- —_ yu_m 
i- |ing, or his ProQtor by Letters, or by a Subſcription indor- j.z,,, .cuju_ 
'$ [ſed on the back of the Double Querele, not only as to 28 gierum, 
at [the day of the Execution of the Monition, made to the juxta Car $5- 
d Biſhop to inſtitute the Party, but alſo as to thoſe days, in 
which the Party preſented did deſire himſelf to be inſtitu- 
y, ted, alſo on what day he cited the Biſhop to appear, and 
ie 'on what day he inhibited him ; and if the Biſhop refuſeth 
ie to admit the Party preſented, the Mandatary ought like- 
he| wiſe to certifie that. 
e, | 7. On the day aſligned for the Biſhop's appearance, the 
e |Plaintiff*s Proctor muſt exhibit his Proxy for V. the Clergy- 
he [man preſented to ſuch a Benefice, ©&c. and bring in the 
&5| Original Mandate, with a Certificate indorſed thereupon, 
y,'and muſt accuſe the contempt of /Z-W, the Biſhop, who 
ſe was admoniſhed to inſtitute my Client, to the Church of R. 
he within the time ſpecified in this Mandate, and to admin1- 
of|ſter him Juſtice, or otherwiſe to appear on this day, in 
ſ'this place, to ſhew Cauſe, why through this Neglect, the 
Ie (ent of inſtituting the ſaid NV. ought nvt accrew to this 
y, Cour, and the Judge thereof : And fecing he has not taken 
'o care to inſtitue the ſaid Plaintiff, nor to alminiſter Juſtice, 
16 nor to appear, nor to alledge any Cauſe z wheretore the 
r- Proctor muſt defire that he miay be accounted Contuma- 
e |cious, and in penalty of his Contempr, that it may he pro- 
e- 'nounced and Decreed, as is mentioned in the faid Man- 
| |date, now brovght into Court, (that is) that it may be 
1s pronounced for the Jurifdiction of this Court, and that the 
z- Fight of Inſtitution, &c. doth accrew to the Judge of this 
{- Court, throngh the Neglect of the Biſhop. Then the Judge 
{- muſt cauſe the 214 Biſhop to be called three times publickiy, 
anc 
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and if he doth not appear either by himſelf or his Proctor, 
the Judge muſt pronounce him contumacious, and in pe- 
nalty of his Contempt, he muſt Pronounce the right of [n- 
ſtituting XV. to the ſaid ReQory, to be devolved to his 
Court, through the neglect of the Lord Biſhop, and muſt 
decree the ſaid IV. to be inſtituted to the ſaid Church, and 
that the Ordinary of the Place, (viz.) the Arch-deacon 
ſhall be commanded to indu@ him. In theſe caſes, the 
aforeſaid call being made, the Judges are wont to remit 
the Miniſter preſented, to the examination of the Arch. 
Biſhop, that if he finds him capable, he may write back to| 
the Judge, in order to have him admitted : Then a Bond| 
muſt be entred by the Miniſter to be Inſtituted, to keey|, 
harmleſs the Judge (who inſtitutes him) by reaſon of this/; 
Inſtitution, according to the uſe of the Regiſtry, In theſe, 
and the like Cauſes, it hath been uſed (time ont of mind); 
that the Letters of Inſtitution are to be paſſed under the) | 
Seal of the Judge, and to be delivered to the Party, and 
a Mandate 1s to be decreed to the Arch-deacon of thi t 
Place, for his Induction : Which Arch-deacon is w 
and ought either Perſonally, or by his Official, really and|r 
aQully to inda@t the Miniſter inſtituted to this Benefich 
and give him real poſſeſſion of it. F 

8. Now the Miniſter preſented to a Living, before | 
is inſtituted, ovght firſt to take the Oath of Supremacy, þ 
mentioned in the ACt of Parliament, and then he oughtu p 
Subſcribe the Articles of Religiog, mentioned in the le 
Statute,and then he ought to Swear Canonical Obediencettjs 
theArch biſhop of Canterbury,and (if he bea Vicar) he onglth 
alſo to Swear, that he will keep reſidence in his Vicarage. fo 

9. If the Biſhop doth appear, and doth alledge ſufficipe 
ent Cauſes, why he did not admit the Miniſter preſentedm 
as for Example, becauſe the Church is already full, bjth 
reaſon of another incumbent z or that the ſaid Miniſter lth, 
infamous, vicious, ſymoniacal,or oneunlearned,ſo as that lhe; 
cannot give an account of his Faith in the Latin Tonf 
or that he hath another Benefice, much exceeding the Lith, 
ving in Conteſt, in value : Then they muſt proceed in tliyj 
buſineſs, as in other ſummary Cauſes, and both Parties may 
reply,give Duplications,and excepr againſt the Whack 
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r, in other Summary Cauſes : And if in the end, theſe Cauſes al- 
e- edged by the Biſhop, are not prov'd,it muſt be pronounced 
n- as above, (by the Definitive Sentence, or the Interlocutory 
1s Decree) for the JuriſdiQion of the Judge, and the Party pre- 
[t ſented is to be Inſtituted,(thePremiſes before ſpecified being 
d|obſerved)and the Biſhop is to be condemned in Charges. But 
if the Biſhop doth prove thePremiſes objected,or any part of 
he'them (in order to ſtave off the Intention of the Plaintiff)why 
lit he was not obliged to Inſtitute the ſaid Miniſter,and that he 
i is not contumacious for not laſtitnting him, (notwithſtand= 
t0]ing he were admoniſhed as above) then Sentence is to be 
d[given for him, and the Miniſter ſo preſented, is to be con- 
ep|demned in Charges, which are made on behalf of the Bi- 
11s/ſhop. But if the Biſhop will not conteſt, nor defend the 
ſ aforeſaid Sute, the other Clergy-man, (who poſſeſſes the 
0) Benefice in controverſy, or is perhaps preſented to it,) is 
wont to take the Sute upon him, and appear and alledge, 
nd that the Church is full, in reſpeC&t of his Perſon. Burt if 
theſe Alledgements are given on the part of the Miniſter 
M|preſented, and not of the Biſhop, the Judge of the Que- 
ndrele, is wont firſt to pronounce for his Juriſdiction in this 
behalf, and chat the right of Inſtitutiog is devolved to him, 
and to his Court, (if none of the Premiſes obſtruQ) be- 
cauſe the Biſhop hath alledged no Cauſe, why it may not 
C be ſo pronounced: Yet theſe things ought to be done, in 
co of the contempt of the ſaid Biſhop. And though + 


athe other Miniſter who is thus preſented to the Living alſo, 
ellis wont to take this Sute upon him, yet if the Bi- 
gliſhop pleaſeth, and if he gives a ſufficient Mandate 
for it, the Clergy min (who is alſo preſented to the Be- 
icknefice in controverſy, and who intends to oppoſe the Ad: 
ed miſſion of the Party complaining) may Fee a Proctor, in 
 bithe name of the Biſhop, to alledge thoſe Cauſes again(t 
ſ\Ithe Admiſſion of the Party complaining : And in this caſe, 
LIhecauſe theſe things are alledged in the Name of the Bt- 
hop, they ought not to pronounce for the Juriſliction of 
the Judge, unleſs in the event of the Proof, or non pro- 
living of theſe Alledgments. Bur obſerve, that if the Cauſe 
M'why the Biſhop hath refuſed to admit the aforeſaid Clergy- 
%Wan, (who took out the Double Querele) bs this, ( - J 
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that another Clergy-man 1s alſo preſented to the ſaid Be- 
nefice, this Cauſe is not ſufficient, and concluding, fo as 
to excuſe the Biſhop's Negligence. For if two Clergy-men 
are preſented to one and the ſame Benefice, the Biſhop to ' 
purge his Negligence, ought to make an Inquiſition about 
the right of Patronage z and he is altogether negligent, (if 
while the Church is vacant) two Miniſters are preſented 
to the Living, and the Biſhop doth nor proceed to an Inqui- | 
ſition. Bur if it doth appear to the Judge, (to whom it is 
complained for Juſtice as above) that the-ſaid firſt Clergy- | 
man, thus complaining, onght not to be admitted, by rea- 
ſon of his Incapacity, or other Defetts, if the ſecond Clergy- 
man (exhihiting his Letters of Preſentation, to the Church 
in controverſy, and deſiring to be admitted to the ſame) 
is found capable, he is to be admitted by the faid Superior 
Judge, and 1s not to be commitred to the Biſhop : Becauſe 
that in this Vacation,throngh the Negligence of the Biſhop, 
the right of inſtituting doth accrew to the Superior Judpe, 
But 2dmit no Cauſe can be objefted againſt the firſt Cler- 
gy-man, as to the ability of his Perſon, and that (through 
the Negligence of the Biſhop, alledging no Cauſe, &c.) it 
be pronounced for the Juriſdiction of the ſaid Superior 
Judge, and admit that one of the Clergy- men doth inſiſt 
to have his Admiſſion to the ſaid Benefice, the Judge in 
this caſe, ought not to admit either of the Clergy-men, 
' although nothing 1s objected againſt them, becauſe they; 
are preſentcd by diverſe Patrons, but he ought to proceed! 
in the buſineſs of Inquiſition, as to the right of Patronage; 
and then Inquifition being made, the [ndge ought ro admit 
that Clergy-man, for whom the Verdict is given. Laſtly, 
The aforcfaid Clergy-men ought to take care reſpectively, 
that they exhibir their Letters of Preſentation to that Li- 
ving in controverſie, within ſix Months from the time f| | 
its heing vacant, leſt perhaps the ſaid fix Months being] 
clipſed, the Biſhop (to whom by reaſon of the lapſc of 
that Term, the Collation of the ſaid Benefice doth belong) 
docome in for his right, or another third Perſon, to whom | 
thc P:ſhop hath given the Living, by the lapſe of the Term: 
Fer in this caſe, fix Months from the Day of the Living be-| * 
Comimpg vacant, 1s ſufficient to make the Term lapſed, not*| 
withſtanding 
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withſtanding the dependance of the aforeſaid Sute, if the 
Patron or Patrons have or hath not preſented within thoſe 
fix months. For it is not ſufficient for a ſecond or third 
,* Clergy-man to come for his Intereſt, in a buſineſs of Dou- 
. | ble Querele, commenced againſt a Biſhop, or that the 
* | firſt Clergy-man, who was firſt preſented, do alledge that 
he was preſented, bat he ought to exhibit his Letters of 
. | Prefentation, and deſire his Admiſlion and Inſtitution, and 
then the time doth not lapſe. 
. | 10. Likewiſe alſo the Official of the Arches, or the Au- 
. | ditor of Cauſes of the Court of Audience, may write back 
by way of Double Querele, Þ in any other Cauſe, where + Marrantz 
1 | Juſtice is denyed, not adminiſtred or delayed ; to wit, if 5P*cu/ator 
) | the 1:ferior Judge doth refuſe, or injuſtly defer to prove \,” === 
r | a Will exhjbired by an Executor, or to grant an Admini- ek 7. 114 
> | firation to the nov? of Kindred who defires it ; or doth re- uſq; ad 7. 122. 
| fuſe to revoke an Admuniliration, which is illegally gran- 
> | ted againſt the Law and the Statute 3 if this Petition be 
-. | made vpon thice ſeveial Court days, and that It may be 
þ | done inſtantly, the 4forcfiid Superior Judge may write 
it | back to the Inferior Judge, by way of Doubie Qnerele, 
r| in manner and form as in the following caſe. 1! a Judze 
| in remote parts, or the Biſhop of any Dioceſe, or his Offi 
n Clal, or any other Eccleſiaſtical Judge, doth aſſign to hear 
1, Sentence in any Eccleſiaſtical Cauſe, for four or more 
y, Court days together ; and ſhall be informed by the Party 
-1/ who defircs the Sentence, as well in matter of Fact, as in 
. the Law, and yet the Inferior Judge, will not, or doth 
unjuſtly defer to pronounce Sentence, cither for the Plain- 
", tiff or the Defendant, though he be often called vpon, and 
z,, requeſted very eapneſtly, and at ſeveral times to do it, 
j-. (Sci. three ſeveral Court days, either of the aforeſaid 
of| Judges of the Arches, or of the Audience, may at the Pe- 
12] Lition of the Party grieved, write back, by way of a Dou- 
7 ble Querele, and admoniſh the Inferior Judge to Pro- 
g) nounce Senrence, and Adminiſter Juſtice, within ſome con- 
m Venient time, (viz,) within fifteen days, as above, - or 
n: Otherways he muſt be Cited to appear upon the fifth, ſixth 
x-| Or tenth day after the Execution, &c. (according to the 
x-| diſtance of the Judge, from whom it is complained) 
ing Z | from 
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from the Court of the Judge, (to whom it is complained, 
Scil. the Superior Judge) to ſhew cauſe, why (by rea- 
ſon of his negligence, in not adminiſtring Juſtice,) the 
right of proceeding in the ſaid Cauſe, (according to the 
AQts, and things done before the ſaid Judge, at the time 
of Executing the ſaid Double Querele,) and the right of 
Pronouncing Sentence, may not be devolved to the ſaid 
Court, and the Judge thereof : And it muſt be proceeded 
in all things, as above; that is, if the Inferior Judge being 
Cited and Admoniſhed, doth not appear, nor doth alledge 
any concluding Cauſe, why he hath not done the Premilles, 
contained in the Double Querele, he is to be pronounced 
Contumacious, and in Penalty of his Conterapt, it is to 
be pronounced for the Juriſdiction of the ſaid Superior 
Judpe, and it is to be proceeded in the Cauſe, according 
to the former Aqs, and as is uſually proceeded in the 
aforeſaid Caſes, abont the proving of a Will, or the grant- 
ing of an Adminiſtration ; and then a Monition is to be de- 
creed, (when it is complained for the not Pronouncing 
Sentence) as well for the Proceedings, as againſt the 
Party Querelate, that is, the Adverſe Party, to appear on 
ſome day, to ſee further Proceedings made in his preſence 
according to the form of the former Ads, and eſpecially 
to ſee and hear a Term aſſigned, on which Sentence may 
be pronounced, and to ſee Sentence pronounced on that 
Term. If the Party Cited doth appear, and if the Pro- 
ccedings arc tranſmitted, they muſt proceed as in other 
Cauſes, according to the form of the former Atts, before 
the Judge to whom it is complained : But if the Adverſe 
Party appears not, he is to be Excommunicate for his 
Contempt, thoſe things being obſerved, which the Law 
requires ſhould be obſcrved in that behalf. Likewiſe if 


a judge and a Regiſter, do not take care to tranſmit the | 
Proceedings, according to the Monition, they are to be | 


Excommunicate, as in a Cauſe of Appeal. Yet obſerve, 
that if the Party complaining, doth deſire expedition in 
the Canſe, and doth juſtly ſuſpe&, that his Adverſary 
(with intent to protraft the Sute) will not appear, but 
will rather undergo the Sentence of Excommunication, 
and will perſiſt in the ſame, forcy days together, he may 

get 
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get a clauſe of Intimation inſerted (in the above mentioned 
Citation againſt the Adverſe Party, to ſee Proceedings b 
made, according to the form of the former AQs,) that if | 
the Party Cited doth not appear, then the Judge doth in- i 
tend to proceed according to the former Acts, and alſo to | 
the Pronouncing of the Definitive Sentence, incluſively. | 
In this caſe of Citation and Intimation, the Judge may pro- 
ceed, and pronounce Sentence, in Penalty of the Contempt | 
of the Party Cited, and the Proceedings are valid. Like- ; 
wiſe the Superior Judge, may at the inſtance of the Party 
grieved, write back, by way of a Double Querele, if 
a concluding matter, or Allegation is given by the Plain- | 
tiff, or the D-#-7-\-nt, and the Inferior Judge, (though 


he is often call. +», and requeſted inſtantly, (and thar 
upon three ſev © days,) to admit the ſame) doth 
not admir the ſar", »: doth injuſtly defer the Admiſſion of 


it, by aſſipning uo hear his pleaſure from one day tn 2anov- 
ther, upon his Adraifſion thereof, and fo doth injuſtly dee 
fer the Sute, the Party tans prieved, may alſo appeal 
from this delay, as is ſhewn in Canſcs of Appeals: But to 
avoid expence, the Parties gricved in this caſe, do chooſe 
rather to obtain a Double Querele, than an Inhibition ; be- 
lieving and hoping that the Inferior Judge will adrait the 
Matter, or All-gation, and adminiſter Juſtice, and pro- | 
nounce Sentence, rather than the Cauſe by means of this 
Double Querele, ſhould be tryed before the Superior 
Judge ; by reaſon whereof the ſaid Inferior Judge would 
loſe his due Fees, which are due to him for the Proſecu- 
tion, and diſcuſiing of this Cauſe. For in a caſe of Dou- 
ble Querele, if the Judge is admoniſhed to adminiſter 
Juſtice, and doth do it, upon ſuch Monition, the Proceed- 
| Ings arenot to be tranſmitted, but it is otherways in Cau- 
| ſes of Appeal. | 
| It. In a Cauſe of a Double Querele about a Benefice, 
a third Perſon may come in for his Intereſt, as is ſhewn at 
the Firſt Chapter, and Firſt Set of this part, at the 
Eighteenth Number. 
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CHAP. VII. 


The manner of Proceeding in the Buſineſs called the 
RIGHT of PATRONAGE. 


1 


#F Þ * is oy 


1» What the Right of Patronage is. | | 

2.. The reaſon, manner, and order of the Biſhop"s appointing 
a day to proceed in this Buſineſs, and a Monition againſt 
the Patrons, and the Clerks preſented ; and the whole 
order of making preparation for the enquiry about this 
Buſineſs. | 

3. The tenor or effett of the Articles which are to be ad- 
miniſtred in this Buſineſs. 


4. The manner of Proceeding in the ſaid Buſineſs of inquiry 


at the time of the return of the aforeſaid Citatory 


Mandate. 


Patron for certain Cauſes) of preſenting to the Bi- 
ſhop, a Miniſter to be inſtituted to an Eccleſiaſtical Office, 
or other Benefice becoming vacant. 


T HE Right of Patronage is a power (belonging to the 


+ Jta Lancellot. Aliter vero defintunt 2. If two Patrons have preſented 


ochus de Curte tratt. de jure patron. : | 
-Y Lo io _ Anton. de Butrio leur. Clergy -men to the Ordinary reſpective- 


ad tit. de jure patron. n. 1. Conf. 
Foh, Nicol. Delphin. tra. de jure have their Admiſſions, and the Biſhop 


'tY0m, 7. 22. Beſold. diſlert. . == x 
nga «nba Aijert. de pi* by admitting the one, doth reject the 
other ; he that is rejected, or at leaſt 


His Patron hath an Action againſt the Biſhop, (not in the | 


Fcclefiaſtical Court) but at the Common Law ; and may 
bring a Luare Impedit, or the like Aftion againſt him. 
: | | There- 


ly, and theſe Clergy-men do inſiſt to | 
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* Therefore in theſe caſes, the Biſhop is wont to decree * Some are of 
that jt ſhall be proceeded in the buſineſs which is called the 7” > That 
Right of Patronage ; that is, the Biſhop is to appoint *7,2725.0m 
U ; g 7 ; Pp PP adays will be 
a certain day, to fit in the Church which is vacant, and eajly drawn to 
muſt decree a Monition againſt the Patrons who preſent, g74tifie one of 
and the Miniſters that are preſented to be preſent then, to," CONE 
a . , atrons rather 

ſee the Proceedings made in this buſineſs, according as the ;þ;,, ;t- other 
. » . . I 

Law requires; againſt which day, the Biſhop mult take and Þſtirure 
care, th.t ſix Clergy-men, and fix Lay-men (who are m_ and make 
Neighbours, or live near the ſaid Church) be Cited to the Foemſebues lid- 


effect here mentioned, (Scil.) to be preſent at the day Impedit ; ſo 


and place aſſigned, to take the Oath of making a faithful rhar quod di- | 


enquiry, upon certain Articles, then an there to be ad- #7! de jure 
miniſtred to them, touching an enquiry abour the Right hw ah i 
of Preſentation to the ſaid Benefice. A publick Edict is alſo qyzze our of 
to be decreed againſt all who have, or pretend to have «ſe. 
any-right or intereſt in the ſaid buſineſs, that they be pre- 

ſent on the day and place aforeſaid, to propound their [n- 

terel? in that behalf, if they have any : And again{t the day 

of the appearance of the ſaid Perſons ſo Cited, as well in 

general, as in ſpecial. Articles are alſo to be drawn, 

which are to be enquired upon, by the Parties Sworn 

but the publick Edict is te be affixed to the outermoſt 

Doors of the Church in Controverhe, in time of Divine 


Service, 


3. The Articles are theſe : Firſt, who hath or did pre- 
ſent laſt, to the Church of JV. at the laſt Vacation, as alſo 
for the two or three laſt times, of the ſaid Living being 
vacant, Item, Whether or no the Perſon or Perſons who 
preſented the laſt two or three Vacancies, have preſented 
upon his or their own Titles. ſtem, Whether or no el- 
ther of the Clergy-men preſented, be noted, or ſa{pected 
for any notorious Crime, as of Hereſy, Symony, Pcerjury, 
Adultery or Drunkenneſs. Item, Whether or no either of 
the Clergy-men now preſented, hath 'given or promiſed 
any Monies or reward by himſelf, or by any other Perſon 
In his name, or by his conſent or approbation, direQlyor 
indire&ly, (in order to obtain a Preſentation to the ſaid 


Benefice) to the Patron thereof, or to any other who 
#2 hath 


Co 


ble to a Quare | 
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hath preſented the ſaid Clark, or procured him to be 
preſented, 

4. The aforeſaid Mandates, as well againſt the Clergy- 
men, and the Lay-men, as alfo againſt the aforeſaid Per- 
ſons, as well in ſpecial, as in general, ought to be duely 
and authenrically certified, (viz.) either by the perſo- 
nal Oath of the Mandatary, or by an Authentical Certifi- 
cate, authentically Sealed, and writ on the backs of the 
aforeſaid Mandates z and the Parties Cited, as well in ſpe- 
cial as in general, being publickly called, and appearing, 
it muſt be proceeded in the ſ2id Buſineſs, in their preſence, 
and in Penalty of the Contempt of the Parties who do not 
appear ; they being firſt pronounced Contumacious, ac- 
cording to the Tenor of the aforeſaid Mandates, and the 
Lay men and the Clergy-men, are to be Sworn to make 
a faithful enquiry upon the Articles then miniſtred, and 
publickly read, and delivered to them, and of returning 
in their Verdi or Judgment, upon the ſame day, or if 
the Cauſe be dubious, within two or three days; and if 
the aforeſaid Jurors, or Enquirers, do return their Verdi, 
that ſuch a Patron, or Perſon preſenting, was in poſſeſſion 
of the Right of Preſentation, at the time of the laſt Vaca- 
tion, the Clergy-man of this Patron, (if none of the afore- 
faid Articles obſtruR) is to be admitted. And here it is to 
be noted, that the aforeſaid Patrons, are wont to take 
care, that Advocates, and thoſe who are skilled in the 
Statute Laws of this Realm, be preſent at the time of Exe- 
cuting the aforeſaid Inquiſition, to inform the Conſciences 
of the Jurors; and to exhibit, at leaſt to ſhew theſe In- 
quiſitors the Inſtruments, and all manner of Evidences, 
for the proof of the Law, about the right of Preſentation. 
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CR AF A. 


| The whole order of Proceeding againſ TEMERARY 
ADMINISTRATORS. 


S £3 © bb 


1. When and in what caſe this Aion doth lye, and when 
an Attion of Detinue dath lye, and what words ave moſt 
fit to uſe in the Articles given in this Cauſe. 

2. What things are neceſſary and preparatory to be done, be- 
fore this Aftion be begun, in a Cauſe of Temerary Ad- 
miniſtration. 

3. The Tenor of the Sentence in this Cauſe. 


WE one citra mortem teſtatorjs, gets Goods of the 
Deceaſed's into his Hands and Poſſeſſion, then do 

Articles properly lye, in Cauſa Temerarie Adminiſtrationts : 
When he had them, ante mortem teſtatoris, & poſt mortem de - 


tinet, then the Law preſumes he had, and hath them, ex - 


traditione defun{1 dum vixit ; and in that caſe, an Action of 
[ Detinue ] doth lye: And therefore, if in this laſt caſe, 
you ſue in a Cauſe of Temerary Adminiitration, a Prohi- 
bition will lye; but in your Articles, uſe not the word 
[Detiner] but other words, {as haber, occupat, &c.] for 
Detinet will give ground for a Prohibition, more than 
the other, 

2. Before theſe Cauſes of Temerary Adminiſtration are 
commenced, the Executor ought to ſhew to the Party who 
doth Temerarily Adminiſter the Goods of the Deceaſed, 
the Will of the Deceaſed under the Seal of the Judge wha 
proved it; likewiſe the Lawful Adminiſtrator ought to 
ſhew the Adminiſtration of the Deceaſed*s Goods, under 
the Seal of the Judge who granted it, that ſo it may ap- 
pear to the ſaid Party, that the ſame Goods are Lawfully 
Adminiſtred : And he muſt alſo call apon, and requeſt we 
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ſaid Parry to be Cited, to deliver him the Goods of the 
Deceaſed, which are in his cuſtody, to the end that they 
may be Apprized and Inventoricd ; as alfo that the Debts 
and Lezacies of the Deceaſed may be paid, and that the 
ſame may be Adminiſtred by the Executor or Adminiſtra- 
tor, according to the Deceaſed*s Will, and that the ſaid 
Will may have its effett, according to the Teſtator's inten- 
tion: All this the ſaid Executor or Adminiſtrator mult do, 
before Witneſſes. If any who keeps theſe Goods without 
Lzwful Authority, being requeſted on this manner, doth 
refuſ:, or doth injuſtly defer to deliver them, then the 
Party grieved, may ſue this Temerary Adminiſtrator, in 
a Cauſe of Temerary Adminiſtration of the Deceaſed's 
Goods ; or rather he may Cite the ſaid Party, to anſwer 
- Articles touching his Souls health, and eſpecially concern- 


ing the Impediment of the Execution of the Deceaſed's 


Will, and the Temerary Adminiſtration of the Deceaſed's 
Goods, to be objected at the promotion of the ſaid Execu- 

tor or Adminiſtrator. | 
3. The Tenor of the Sentence in theſe caſes of Temerary 
Adminiſtration of the Goods, ought to be ſuch or the like 
as follows, (viz.) That ſuch an one is Executor or Admi- 
+ In petitione niſtrator of the Goods of VV. Deceaſed, and that all the 
bereditaris Goods of the faid Deceaſed, do fall under the ſaid Admi- 
= do niſtration, to pay the Deceaſed's Debts and Legacies, and 
d-funftum ha- Chat ſuch an one, (Sci/.) the Defendant doth keep ſome 
buiſſe domi- Goods of the Deccaſed's, Þ eſpecially ſuch and ſuch [here 
num lus ſpecifie thoſe Goods, which are proved to be Adminiſtred 
=o Bay" 2 7. dy the Defendant, whether by Witneſſes, or by the con- 
tis erit, rem i4- £cfſion of the Adverſe Party] are Temerarily Adminiſtred, 
lm in ejus by reaſon whereof the Executor or Adminiſtrator hath 
hereditate ,, been, and 1s fo hindred, as that he cannot Adminiſter the 
_ ﬀ '* {aid Goods, and make an Inventory of the ſame, and pay 
Cavar,pr.q.12, The Debts and Legacies, (if it be the Executor who ſues 
#. 2, Se&. eritln this Cauſe) of the ſiid Deceaſed, and prove the Will,c. 
quidem. ai. the ſaid IV. that is, the Defendant is to be pronounced 


+ ind. d- re. © have incurred the S2ntence of Excommunication * pro- 


tam. c. Srari-nounceu 2/119ſt theſe Perſons, and that: he is a Perſon . 


pm verb. ©4- who is Exc 51 municate, ipſo fatto, and as ſuch is to be de- 
+ 097478 nounced pubiickly, and he is to be condemned in Charges: 
But 
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' But here it is to be noted, that the aforeſaid Sentence pro- 
nounced in manner and form aforeſaid, and the ſame be- 
ing verbally Executed, the Judge is not wont to decree 
a Monition againſt this Temerary Adminiſtrator, for the 
payment or delivery of the ſaid Goods, Temeralily Admi- 
niſtred, but Publication or Denunciation being made of 
the ſaid Sentence of Excommunication prononnced by | 
| Law, (in the aforeſaid caſe) in the Pariſh Church of the , _ 
Temerary Adminiſtrator : And if the Defendant doth per- + fork. 
fiſt in this Sentence of Excommunication, forty days toge- fohetis wen os 
ther, after the ſame is denounced, he is to be ſignified to cato Afore, ſed 
the King's Majeſty, and is to beImpriſoned upon the Writ, 4#9ri ppet- 
de Excommunicato capienao, and is not to be abſolved Þ until - mar _ 
he reſtore thoſe Goods, which he Temerarily hath admi- 70 Se. Hh; 
 niſtred and ſatisfied the Church for his Contempt, and »unc dicem, 4. 
| pertinacious Contumacy ; yet the Judge may proceed to ?: 12- Bover. 


Execution of the Sentence, as to the Charges, like as in 4 mw uh 
other Eccleſiaſtical Cauſes. * ww | 
| 

- — | 

| 
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CHAP LI ti 

| V 

The manner of Proceeding in a Cauſe of DIL A- 4 
PIDATION. ( 

| 0 

84RCT.. r: : 

| in 

1. Apgainft mhom the Cauſe of Dilapidation i to be cons | S1 
menced. th 


2. Of the Cauſes which cxcuſe a Biſhop, Reftor or Vicar, | P1 
and their Executor or Adminiſtrator from being con- .th 
demned in Dilapidations. W 

3. The manner of proving Dilapidations and the Ruines of al 
of the Premiſes. 1 

4. The Defendant for his Defence, is to be admitted in an 
a Cauſe of Dilapidation, 10 produce Work- men to inſpe8 | le: 


the Ruines mentioned in the Libel. du 
5. In what caſe the whole Ruins are not 10 be allowed to the | Ot 
Incumbent. ' Ac 
fre 


F a Biſhop, ReQor or Vicar, ſuffer their Palace, Man- Pl 
ſion, Churches, Chancel, Chappels, Houſes, or other Or 
Edifices whatſoever (belonging to that Biſhoprick,ReQory mi 
or Vicarage, whereof they were lately Biſhop, Reftor or the 
Vicar) to fall down; then the next Succeſſor may Sue |n0 
the Predeceſſor, in a Cauſe of Dilapidation or Ruine of the |dat 
faid Biſhoprick, Rectory or Vicarage ; and the Biſhop, |{ibl 
Rector or Vicar may Sue in the aforeſaid Cauſe, againſt, | 
theExecutors or Adminiſtrators of the laſt Incumbent, yea |anc 
though the Dilapidations or Ruines, happened not in their | Wi 
times, but in the times of their Predeceſſors. The reaſon like 
is, becauſe thoſe Executors and Adminiſtrators have the like 0rt 
AQtionagainſt the Executors and Adminiſtrators of their Te- Wh: 
ſtators Predeceſſors, and may recover the value of the |rep 
Repairs againſt them; and if this Aion be not thus com» |han 


menced, they cannot recover Repairs otherways. ©] 
2. It 


| 
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\ 2. If a Cauſe of Dilapidation is commenced againſt 
2 Biſhop, ReQor or Vicar, in whoſe time the Dilapida-- 


tions ſued for did not happen ; if the Biſhop, Rector or 
Vicar, doth alledge and prove that theſe Dilapidations did 
not happen in the time of his being Incumbent, and that 
he for that ſpace of time wherein he was Incumbent, 
(conſidering the yearly value of the Biſhoprick, Rectory 
or Vicarage, and the Charges Incumbent about the ſame, 
together with the congruous and neceſſary Suſtentation 
and Hoſpitality, which ought to be allowed him, accord- 
ing to his Dignity) hath expended and laid ont a ſufficient 
Sum about repairing the things named in the Libel, and 
that he who was Incumbent before him, (by whom the 
Premiſes were ſuffered to come to ruine) died ſo in debt, 
'that he had not Goods at the time of his Death, which 
were ſufficient to repair theſe Dilapidations : Or that the 
faid laſt Incumbent, did Inſtitute an A&tion againſt his 
Predeceſſor, in whoſe time theſe Dilapidations did happen, 
and that whilſt this Sute did depend, this Incumbent dyed, 
leaving no Executors, being ſo much in Debt, as none 
durſt or would adminiſter, or enter to his Eſtate or Goods : 
Or that he did commence a Sute againſt the Executors or 
Adminiſtrators of the laſt Incumbent, and that they were 
freed by the Sentence of the Judge, upon their Plea of a 
Pene Adminiſtravit, and the inſufficiency of the Goods : 
Or that he obtained Sentence againſt the Executors or Ad- 
miniſtrators, and that they were Impriſoned by virtue of 
the Execution of this Sentence, and dyed there, leaving 
no Goods, at leaſt which were ſufficient to pay the Dilapi- 
dations adjudged, and that he hath uſed all diligence poſ- 
lible, for the recovery of theſe Dilapidations. 

3- So ſoon as the Biſhop is inſtalled to his Biſhoprick, 
and the ReCtor or Vicar are induQted, they may procure 
Work-men, as (Houſe-carpenters, Brick-layers, and the 
like) to inſpe&t and view all the Buildings which are falPa, 
orthoſe which want repair, and they may write down for 
\What Sum, every Work-man may and will re-edifie and 
|repair the ſamez and then the Work-men may put their 
\|hands to this Paper, that they remember the ſame, when 


they come to be produced as Witneſſes. For this In- 
; ſpection 


— = 
- "= I wo. . 


—_ 


NY o—_ 
_= 


The Prattice of the PART. VI 


ſpe&tion being made, the Biſhop; Rector or Vicar may 
commence his Action when he pleaſeth. That thefe Work. 
men may prove the intention of the Plaintiff, they ought 
to depoſe that ſuch a Ruin cannot be ſufficiently repaired 
or amended, for leſs than ſuch a ſum ; neither would they 
(if in caſe they were to be hired to it) willingly repair 
theſe Ruins for a leſs Sum: And that this may make 
a full Proof, it is requiſite that there be two Witneſles of 


each Craft, required in and about thoſe Repairs z for one | 


Brick-layer is not ſufficient to prove what Brick-work is 
required, nor is one Carpenter ſufficient to prove what 
Timber is requilite,nor oneSmith, what Iron 1s wanting,Ce. 

4. If the Plaintiffs Witneſſes, produced in this Cauſeof 
Dilapidation, do depoſe (either in favour of the Party 
producing them, or becauſe the Party producing them, 
| hath promiſed to ſet them on work to build up, and repair 
theſe Ruins) that theſe Ruins cannot be repaired with- 
out an exceſſive or great Sum (as the Defendant thinks it 
at leaſt) the Defendant in this Caſe, may alledge this Ex- 
ceſs, and may propound particularly, that ſuch and ſuch 
things Libelled, may be well and ſufficiently repaired and 
amended, for ſo much, and ſuch a Sum. And to wy 
theſe Alledgements, the Defendant ought to be admitted 
to produce Work-men, upon the Premiſes, to inſpect all 
and ſingular the Ruins and Dilapidations Libelled ; and 
the late Biſhop, Rector or Vicar is to be a4monitlhed to 
permit theſe Work-men to make ſearch, and to inſpet| 
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theſe Ruins, and alſo that he permit the Defendant or - 


his ProCtor to he preſent withthem, if they think fit. Ex- 
ceptions may be propounded againſt the Perſons and De- 
Poſitions of the Work-men, as well of the Plaintiff, as of 
the Defendant, and the Parties in Conteſt, may mutually 
reprove the Relation or Judgment of theſe Work-men, by 
others who are more skilful. | 
5+ If the Biſhoprick, Rectory or Vicarage hath been va: 
cant, and deſticute of a Paſtor for three or four Years, 0! 
the like time, before the Inſtallation of the Biſhop, orthe 
Induttion of the Rector or Vicar, who intends to Sue 11 
a Cauſe of Dilapidation ; in which Vacancy, *cis probable 
Yery many Ruins might happen; or if the Biſhop, ReQor' 
or: 
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or Vicar, doth not inſtitute his Action in a Cauſe of Dila- 
pidation, within ſome Years from the time of his Inſtalla= 
tion or Induction, nor hath taken care to pet thtieſe Ruins 
inſpected by Work- men, within ſo meny Years, in which 
time it Is very probable many Ruins might happen as be- 
fore : In theſe caſes, though the Biſhop, Reftor or Vicar 
have proved the aforeſaid Ruins, when inſpefted (after 
ſo many Years) by the Work-men, did extend to ſuch 


: | aSum ; he ſhall not recover the whole Sum, but only ſuch 
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 |aSum is to be allowed, as the aforeſaid Work-men ſhall 


judge, might probably happen, betwixt the time of the 
Living being vacant, and the time of inſpeQing the Ruins. 
Therefore the Defendant's Proctor ought to beware, in 
theſe Caſes, that (amongſt other Interrogatories, which 
he Adminiſters the Witneſles of the Adverſary,) he doalfo 


Interrogate thoſe Witneſles, to what, and how great Sum 


(in their Judgments and Art) the Ruins (of thoſe things, 
mentioned in the Libel) which happened in the time of 
the Vacancy, or before the aforeſaid inſpection, might in 
all likelyhood amount to. 


CHAP. 
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CHAP. XI. Tl 
The whole order and manner of Proceeding about a |y 


SEARCH made into the Records kept by any |y 
Regiſter, &c. ,* 


# | *\ Or tt 


1. The Tenor of the Monition to exhibit the Records or Mas | 
nuſcripts, before Commiſſioners, in order to have them | 


Searcht, Ju 
2. The manner of deſiring a Search. 1n 
3. The form of Proceeding in the ſaid Search. M 


4. The form of Drawing the Prottors Anſwer to an Alleg ation, # 
5- The manner of Exhibiting Inſtruments before the Fudge,| 
QC. See Part 3. Set. 7. n. 4. of this Book. (0 
6. The manner of Proteſting again#t theſe Exhibits. See there |! 
Numb. 5. af 


£ by E Proctor who deſires a Search, muſt procure the " 
aforeſaid Monition, and pet it Sealed under the Seal 

of the Judge, and then ger it Executed againſt the Perſons 
in whoſe cuſtody theſe Records or Manuſcripts do re-| i 
main. And this Monition is to be Certified with an Au- 
thentical Certificate, (as in other Cauſes) before the 

Commiſſioners, ſo ſoon as they fit in the Day and-Place' 
appointed. th 
2. If in any Regiſtry or publick Office or Arches, any In- he 
ſtruments or Writings do remain, which make any way to|* 
the proof of the Contents of the Libel, given in by the Cl 
Plaintiff or the Defendant ; the Party ſo having occaſion v 
for them, mvſt alledge to the Judge, that there are di- M 
vers Inſtruments or Manuſctipts, (which he mult ſpecific Pa 
if he can) which do neceſſarily make to the proof of the "? 

Contents of his Libel, or other matter, by him propounded 
and exhibited, and which remain in the Regiſtry or "_ ſe 
IC 
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| lick Office cf the Reverend Father, VV. (or any other 
Perſon, in whoſe cuſtody they are, naming the ſaid Per- 
ſon, ) wherefore he muſt defire that a Search may be 
granted to JA. N. and O. (Perſons in Eccleſiaſtical Dignity) 
jointly and ſeverally, to ſearch the Rolls and the faid 
| Writings upon ſuch days, in fucha place, (which place is 
/ [wont to be the place where thoſe Rolls are kept) and 
that NV. the Adverſe Party, or rather his Proctor may be 
zdmoniſhed to be preſent at this Search : Alſo that a Mo- 
nition may be Decreed againſt the Jaid Reverend Fa- 
ther, &c. or any other in whoſe cuſtody theſe Manuſcripts 
do remain, to exhibit the ſame, before the ſaid Commiſ- 
 [foners, on the day and place aforeſaid, to the end they 
, [may be Searched : Which Petition and Monition, the 
Judge decrees as is deſired. In the deſiring and decree- 
ing theſe Searches, ſome Years agone, an Errour (as 
Mr. Clarke accounts it) hath crept in (6Scil,) in as much 
as the Commiſſion upon this Search, is requeſted and de- 
creed to be ſit upon in ſome Conſiſtory, with a Monition 
to exhibit the Records before the Commiſſioners in that 
place, and not in the Regiſtries or Offices, where they 
are kept ; ſeeing that of ancient time, the Manuſcripts 
and Exhibits were wont to be kept in a publick place, par- 
| ticularly ſet apart for this purpoſe ; and in this caſe, if 
| the Original Exhibits,(mentioned in theAllegation or Com- 
miſſion, made or granted upon this Search,) be found by 
| the Commiſſioners, Searching the Regiſtry or Office, they 
- will make much more proof, than if they had been brought 
| by the Regiſter, to any other place. For in caſe they be 
ſo brought by the Regiſter, how can it be proved that 
theſe Exhibits or Manuſcripts, alledged, were in the Of- 
| ice or Regiſtry, and faithfully kept there? Truly no way 
|atall; except only that the Regiſter, and ſometimes his 
| Clark, when they exhibit the ſame, do aftirm upon their 
, Word, or their Oath, that they were fo kept. Therefore 
| Mr. Clarke believes it moſt ſafe for the future, that the 
Parties in Snte do take care, that all the Searches be made 
In the Offices, | 
| 3. When the Commiſſioners and the Notary are pre- 


. ſent, on the day, and at the place where the Search is to 
to 
; 
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be made, the Pro&or or his Subſtitute, (exhibiting his 


' Subſtitution) muſt acquaint the Commiſſioners, that (on 


behalfof the Worſhipful, the Official of tie Beautitui Court 
of Canterbury, or ſome other Judge who granted the Search,) 


he doth preſent unto them, the Letters Commiſſional, | 


in order to make a Search ; and he mult delire that they 
will vouchſafe to take upon them, the Execution of this 
Commiſſion, and decree that it may be proceeded upon, 
according to the Tenor thereof. Then the Coinmillioners 


muſt cauſe the Commiſſion to be publickly read ; and ha- - 


ving ſo done, they mult ſay, © Out of the Reverence or Ho- 
© nour we bear to the Arch-biſhop, (it 1t be kim who grants 
© it) we take upon vs this Commiſſion, and do decree that 
© it ſhall be proceeded upon, according to the force, form, 
© tenor and effe& thereof, and do take unto us this Notary 


© here preſent, to be the Writer of our Ats in this behalf. | 
Then the Proctor of the Adverſe Party is to be publickly | 


called ;z and they muſt proceed in all thinzs, in Penalty of 
his Contempt, if he appears not, as is ſhown before, in| 


the ProduQion of Witneſſes upon a Commiſſion, &c. If 
the Adverſe Party or his ProQor doth appear, then if in 
caſe the Search be not to be made in the Office, the Party 
defiring the Search, muſt Exhibit the Original Mandate, 
witha Certificate upon it, and muſt accuſe the Contempt 
of 24. NN, and 0. who were admoniſhed according to the 
Tenor of the ſaid Mandate, to exhibit on this day, and in 
this place, the Manuſcripts mentioned in the Letters Com- | 
miſſional : And then the Regiſter or Keeper of theſe Ma- 
nuſcripts muſt ſay, on the part of XN. (that is, the Judge: 
to whom they belong) and on the part of me the Regiſter 
or Keeper of the Regiſtry, in order to ſatisfie this Moniti- 
on, I Exhibit ſuch a Writing, or ſuch an Inſtrument, 
or ſuch a Book, Cc. and then the Party deſiring the 
Search, muſt alſo Exhibit the ſaid Writings, ſo far as 
they make on his part, and muſt deſire that they may 
be diligently read, ſearched and inſpected, and that true 
Copies thereof, may be tranſcribed and faithfully colla- 
ted with the Originals; and that ſuch Collation being 
made, they may be trantmitred to the Judge, who grants 
this Commiſſion, on the day, and at the place, and ac- 

— 
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cording to the Tenor of the aforeſaid Commiſſion. All 
which things, the Commiſſioners muſt do, and decree, in 
preſence of the Adverſe Party, and of the Notary Publick 


whom they took unto them, and they muſt Certifie the 


mt, 
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ſame, as the Commiſſion (granted for examination of the 
Witneſles,) is to be Certified. But as was ſaid above, 
if the Adverſe Party doth not appear, neither by himſelf 
nor his ProCtor, then all things are to be done, exhibired, 
and decreed, in Penalty of the Contempt of the ſaid Party, 
being called, accuſed and pronounced as Contumacious, &c. 
And if the aforeſaid Search be made iff the Office, where 
the Records are kept, then the ſaid Commiſſioners, in pre- 
ſence of the Adverſe Party (if he be preſent) or Penalty 
of his Contempt, (if he do contumaciouſly abſent himſelf) 


| muſt make the aforeſaid Regiſtry be Searched, (the Ma- 
nuſcripts mentioned in the Commiſſion, being produced in . 


preſence of the ſaid Notary, whom they have taken unto 
them,) and they ought to proceed and certifie, as above. 
But in theſe cales, the Regiſter or Keeper of the ſaid Ma- 
nuſcripts, for th- better diſpatch of this Search, is wont to 
ſhew the Commiſſioners the ſaid Manuſcripts, or the place 
where they are wont to be put and kept. But it may be 
enquired here, how and in what manner they mult proceed, 
if the Biſhop or Regilter being admoniſhed (as above) to 
exhibit the ſaid Manuſcripts, b<fore the ſaid Commiſſioners, 
do not apnear, nor fatisfie this Monition ? (viz.) Whe- 
ther or no they can be Excommunicate for this their Con- 
tempt, by the ſaid Commiſſioners, or otherways an Au- 
thentical Certificate being made by theſe Commiſſioners, 
(to the Judge wha, grants the Commillion, to acquaint 
him of all things aQed and done by them,) the ſaid Judge 


may proceed againſt theſe Contemners, in a Caule of Con-. 


tempt, and may puniſh them by the Eccleſiaſtical Cen- 
ſures? It has been very much controverted and diſpnted 
about this Queſtion, thirty years ago, amongſt the moit 
Skilful Advocates ; but Mr. Clarke doth not remember how 
it was decided. But the moſt experienced Prattitioners, 
vere of this Opinion, (iz. That the ſaid Commiſſioners 
could not Excommunicate the Biſhop or Regiſter, though 
they were admoniſhed (as above) to exhibit the ſaid Ma- 

Aa nuſcripts z 
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nuſcripts ; ſeeing that in the Commiſſion granted for this 
Search, there is not given, (at leaſt it is not uſual to give) 
any power, (cither expreſly or in equipollent terms) to 
Excommu:icate the Parties in not exhibiting the ſaid Ma- 
nuſcripts. Toavoid this Queſtion therefore, for the future, 
let the Proctor who deſires this Search, take care that in 
th- ſaid Commiſſion, there be power granted to the Com- 
mitlioners, to Excommunicate the Parties being admoni- 
ſhed, and nv: exiubiting theſe Manuſcripts ; which Clauſe 
or Power, was not wont to be inſcribed or inſerted, for 
many years togetheP. 

4. The Anſwers of the Proctor, (whereof mention is 
made before) ought to be drawn in Writing, and that in 
the firſt Perſon, (viz.) The Anſwers of me JV. the Proctor 
of 74. made to the Poſitions of the Allegation and the Ex- 
hibits, given on the part of O. on ſuch a day. And then, 
] anſwer thus to the Allegation and the Exhibits, and I be- 
lieve according to the truth, and as a Proctor is-bound to 
believe the truth in his Conſcience. And if the Allegations 
or Matter, whereto he is to anſwer, is in Articles, he 
ought to anſwer reſpectively to every Article: If there are 
diverſe Inſtruments exhibited, the ProQtor ought to an- 
ſwer particularly, (by the words I do, or I do not be- 
lieve) to cvery part of the Allegation, and to every Exhi- 
bit ſeverally ; for a general Negative Anſwer (which is 
frequent now adays, without inſpeCting thoſe things, to 
which they anſwer) 1s not to be admitted, by the ſtyle of 
the Court, though they anſwer by theſe words, [to ſach 
an Allegation, and to the Exhibits mentioned in the ſame, 
I anſwer, that I do not believe the ſame to be true in 


any pert. ] 
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The manner of Provins WILLS ia SOLEMN 
Form of Law. 
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1. The form of comparing Letters, which are commonly had 
and made jn the Prerogative Court, in order to prove the 
Teſtaror's Hand. | 

2. The manner of Proving a Will, in a Court of Controverſy, 
that Sentence may be pronounced for the validity of it, 
though no Witneſſes were preſent at the time of making 
the ſame. 


F it is conteſted, whether the Will in diſpute be written 
or ſubſcribed with the Teſtator*s Hand or not, or whe- 
ther or no any Inſtrument, (as Indentures, Leaſes and 
Bonds, which are for the moſt part, incidently, and not 
principally exhibited, to prove the int-ntion of the Plain- 
tiff or the Defendant) were writ or ſubſcribed, with the 
proper Hand-writing of the Peorſpns named in the ſame. 
If they who are Witneſſes to the Will or Inſtrument, are 
dead, or were not produced as Witneſles, before this Sute 
was begun: Yet it the Party hath other Writings, (though 
al:ogether impertinent to the Cauſe inſtituted) under the 
Hand of the Teſtator, or other Perſons, named in thoſe 
Exhihits, and alſo Witneſſes who can depoſe that they ſaw 
the Teſtator, or the aforeſaid Parties ſubſcribe this Wri- 
ting, Cc. then the Proftor muſt exhibit thoſe Writings, in 
ſupply of the proof of the Contents in the Allegation made 
upon the Will, or other Writing, and muſt alledge theſe 
words, (Sci. ) the words contained in thoſe Exhibits, ſo 
given in ſupply of the proof of the Contents, and that the 
Name and Sirname of the Teſtator, (or other aforeſaid 
Perſons) was and is writ with the proper Hand _— 
Aa 2 (9 
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of the Teſtator, or Perſons aforeſaid, (viz.) with that 
ſame Hand, wherewith the Will, or other the aforeſaid 
Exhibits, given in the firſt place, were and are writ: And 
this Allegation 1s to be propounded jointly and ſeverally, 
and is to be admitted as in other Cauſes: And Witneſles 
are to be produced upon theſe Alledgments and the Exhi- 
bits; and the Depoſitions being publiſhed, if the Party ex- 
hibiting the Premiſes, doth prove thoſe things alledged, 
the Proctor mult alle\g2, that his intention, mentioned in 
the Allegation, by him exhibited and given in, on ſuch 
a day, is ſufficiently founded by the Exhibits and Depoſi- 
tions of the Witneſles, by him given in, and produced in 
the ſecond place, referring himſelf to the ſayings and de- 
poſitions of thoſe Witneſſes,and to thoſeExhibits reſpeCtive- 
ly, and to the Laws: 'And therefore he muſt delire that 
compariſon may be made betwixt thoſe words (ſpecifying 
the words which the Witneſles Swear, were writ by the 
Teſtator, or the aforeſaid Perſons) and thoſe words, (ſpe- 
cifying the words which were alledged to be writ by the 
Teſtator, in the Writings firſt exhibited) and that Perſons 
Skilful in the Art of Writing may be choſen, and Sworn, 
faithfully to compare the Premiſes, and to return their 
Judgments againſt ſuch a day. Then the Judge, if it ap- 
pears to him, that the aforeſaid Writings, (which were 
laſt of ,all exhibited, in order to prove the former) were 
ſubſcribed by the Teſtator, or other Perſons mentioned 
in the firſt Exhibits, he muſt decree that a Compariſon ſhall 
be made, and that in order thereto, 4. N. 0. and P. (that 
is, four or {ix of the eldeſt and moſt skilful of the Proctors, 
beſt skilled in the Art of Writing) ſhall be Sworn faithfully 
to compare the aforeſaid Exhibits reſpectively, and to re- 
turn their Judgments againſt ſach a day. The Party who 
delfires this Compariſon, muſt take care that the Com- 
parers do meet together for this purpoſe, in ſome place in- 
different to both Parties: And muſt alſo take care that the 
Regiſter be preſent, to ſhew theſe Comparators all the Ex- 


hibits, and the At made upon the Decree of the ſaid Com- 


pariſon; that ſo it may appear to them, upon what things 
they are to make this Compariſon: And it is alſo lawful 
for the Adverſe Party or his Protor, to be preſent at this 

Coms 
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Compariſon, and to inform the Comparers, ont of the 
AQts or the Exhibits themſelves, the diſſimilitnde or variety 
of Hands or Characters, in the reſpective Exhibits. If the 
Camparers do find by this Compariſon thus made, and | 
do return their Verdict, that the ſaid reſpective Writings, 
(viz. thoſe which were exhibited the firſt and ſecond 
time,) are one and the ſame Hand-writing ; then they 
onght to return their Judgment or Verditt ſo, (by vertne | 
of their Oath, upon a day aſſigned for. this purpoſe) in | 
Writing, with a Subſcription of their Hands, to this Rela= 
tion reſpectively : And the Party deſiring this Compariſon, 
ought to exhibit this Relation, as a ſupply of the Proof of 
the Contents, mentioned in the Allegation and the Exhi- 
bits given in, in the firſt place z but the ProCtor of the Ad- 
verſe Party may diſſent and proteſt as to the nullity there- 
of. If the Comparers (upon diligent compariſon of the - 
Premiſes) do find that the aforeſaid Writings are unlike, 
and not writ with one and the ſame Hand, this their Ver- 
dict muſt alſo- be returned, in like manner as the other, + ;,4,, 
and the Proftor of the Adverſary may accept this Rela- G-4/ii Theſ. 
tion, on his and his Client's part. communis opt- 
2. What as is here ſaid, concerning Wills writ by the//” *** _ 
Teſtator, no Witneſſes being preſent, &c. is quite out of ;,, » Gank. 
uſe, and abrogated by a late Statute, in CH ARLE Side probing. 
the Second ; however [ ſhall inſert the Proceedings in this #7 7e/t+ 
caſe for form ſake. Sometimes it falls out, that the” — 
Deceaſed being of perfeft mind and memory, doth write $5;5. ——_ | 
his Will with his own Hand, or perhaps doth order another $-8. 12. ». 4. 
to Write it, and doth ſubſcribe it himſelf, and doth dye be 9 1©- $7mo de 
fore he doth publiſh and acknowledge the ſame before Wit- [ian GY y 
neſles : Yet if in this caſe, the Teſtator being dead, the Exe 1unratis. 146, 
cutor is called to prove this Will by Witneſſes, if the ſaid 1-9). 195. 
Executor can prove by two Þ ſufficient Witneſſes, that the | 
faid Will was immediately, (or at leaſt ſo ſpeedily, as that | _ porn Jow 


—_— 4. 


it could not be writ or forged, betwixt the Teſtator's death, 1,7. 7 6-4 


and the time of finding the Will) foand in a Chelt, Cup 7. 2, Swims, 
board or Desk of the Telſtator's, * in which other Writings 7+ 1+ Se. 14. 
of great moment, are wont to be kept: And if alſo the © Gr} 
. . - Ih [1Ur. ubt 
Will do appear by Compariſon, (made as was before di ſupri a. 36, 
rected) to have been writ or ſubſcribed with the Tefla-;,, 1, 
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tor's own Hand, the Judge muſt pronounce for the validi- 
ty of the Will. Mr. Clarke has known it often thus ad- 
judged, at leaſt if the Will were a Will to pious uſes. Like- 
Wiſe if one Witneſs doth depoſe as to the makiag of the 
Will, upon his certain knowledge, and it doth appear by 
Compariſon of the Letters, &c. that the ſame was writ or 
(*) My. ſubſcribed with the Teſtator's own Hand ; theſe two half 
Inſt. Teſtaror proves are ſufficient grounds, for the ju!ge to pronounce 
reſtans. Set. for the validity of the ſaid Will. Bur we muſt underſtand 
_ "_ it to be a Will, amongſt Children, (*) or to pious uſes, 
1Veſemb. f. 7. Which has this priviledge. Alio if twoWaitneſles do depoſe, 
de Teſtam. 2. that the Teſtator in their preſence, did confets that he had 
chr ore made his Will ; though he doth nor declare the Contents 
"560g, * of it, nor in whoſe cuſtody it is, or in whar place it is ; 
if ic doth appear by Compariſon, that the ſame is writ or 
+ Mynſing. ſabſcribed with the Teſtator's own Hand, and if this Will 
a 7. d: Te- were found in a Cheſt of the Teſtator's, as above, though 
11. 5:2, not immediately, but ſome days after, yet this Will js va- 
fed cum paula-lid, at leaſt in the aforeſaid pious Cauſes, or amongſt the 
mM. 3. 12. Deceaſed's Children. Mr, Clarke has ſeen it often ad- 


judged thus. 


CHAP. 
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CHAT. AL 


The whole order and man;er of Suinz a CO M MU- 
NITY in theſe Courts, as a College, Dean and 
Chapter, &c, 


SECT. 1, 


i. Of a Citation againſt a Dean and Chapter ; the Maſter, 
Fellows and Scholars of a College, or any other Commu- 
nity. 

2. The manner of giving the perſonal Anſwers of a Dean aud 
Chapter, the Maſter, Fellows and Scholars of 4 College, 
ana other .Community to the Poſitions of a Libel. 

3+ The form of anſwering to the Poſitions of the Libel by 
vertue of 4 ſpecial Proxy. 

4+ The form of exhibiting the Anſwers by vertue of a ſpe- 
cial Proxy. 

s. The Proteſtation of the Proftor of the Adverſe Party, at 
the time of the Exhibition of this ſpecial Proxy and the 


Anſwer, 


tration of Tithes, or the like Cauſe, again? a Dean 
; and Chapter, or a Maſter, Fellows and Scholars uf a Col- 
lege, or any other Community ; who by reaſon of the 
multitude, cannot be eaſily convened or cited, (at leaſt © 
perſonally) a Citation is to be drawn in theſe caſes, on 
this manner, (Sc:l.) that ye cite the Worſhipful 7. Dean 
of the Cathedral Church of A. and the Chapter of the izid 
Church, [ or thus ] XN. the Maſter and the Fellows and 
Scholars of the College of AM. [or thns] the Mzjor 
and the Community of the Ciry of Zondon, by afhixing 
theſe preſents, upon the Doors of the Chapter-houſe, 
where the Dean and Chapter are wont to fit : Likewiſe 
upon the onter Doors of that College, whoſe Maſter, &c. 
Aazg is 
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is ſued : And ſo likewiſe againſt the Major, ©c, by affixing 
the ſame, upon the Common-hall, or place where they 
are wont to keep their Court, (Which is called the Guildhall ) 
and where the Citizens and Aldermen of the ſaid City are 
wont to have recourſe ; theſe words, or ſome ſuch like, 
being added in every Citation, [by ſuch ways and means, 
ſo as in all probability the Parties to be cited, may come 
to the knowledge hereof. ] Yet the Parties who commence 
Sute againlt theſe Perſons, out of civility to them, are 
wont to intimate this Citation (before the Execution of it) 
to the Dean, or ſome one or other of the Chapter ; as al- 
ſo to the Maſter of the College, or the Major or Recorder 
of the City; aad matt fignifie that they intend to com- 
mence this Sute againit them; and if notwithſtanding this 
Intimation, this Community doth not appear by their Law- 
ful Syndick, upon the next Court day, to anſwer the afore- 
ſaid Sute, then may this Citation be Executed in manner 
+ 1:ſemb, AS was before directed. A Syndick FÞ 1s he that hath 
parar. ff. tit. a Mandate from a Dean and Chapter, or other Communi- 
quod cuiuſq; ty, to manage Sures and other Bulineſles, and ſometimes to 
= heme Conlticute a Proctor, exerciſing in that Court, where the 
in prax. fol. Aion is commenced : Theſe Perſons may alſo Conſtitute 
56. 4 grzco This Proctor to be their Syndick. And it is to be noted, 
verbo Ty - that in every Citation, the aforeſaid reſpeCtive Perſons, 
ill : pub bw are not to be Cited to appear perſonally, as in an ordinary 
ri, d-fendere, Citation, but they are to be Cited to appear by their Syn- 
dick, ſufficiently inſtructed and conſtituted : For a general 
or uſu3l Proxy is not ſuffictent as to theſe Perſons. 
2. If the Plaintiff in any Cauſe, relating to the afore- 
ſaid Perſons, doth deſire to have the perſonal Anſwers of 
© thoſe Perſons, to the Poſitions of the Libel, #c. it mult be 
decrecd for the principal Parties, that they appear upon 
ſuch a day, and in ſuch a place, by their Syndick, ſuffici- 
ently inſtructed and lawfully conſtituted, to anſwer to the 
aforeſaid Poſitions, by vertue of the Oath of the aforeſaid 
Perſons. And againſt the day of this appearance, the Par- 
ties thus cited, ought to appoint a Syndick with a ſpecial 
Proxy, to anſwer (by vertue of their Oath) to every Po- 
ſition of the Libel, as is more fully declared, in the follow- 
ing number :; For thovgh the Proxy (before mentioned) 
be 
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be authentick, yer it is not ſufficient to theſe Effets: And 
if the Parties thus cited, donot this, they are to be Excom- 
municate, as well as any other Perſons, by thoſe general. 
names, (v{z.) the Dean and Chapter, all and fingular, &c. 
and ſo litewiſe the other Communities before mentioned, 

3- If a Biſhop, Dean and Chapter, Maſter of a College, 
Fellows and Sciuvlirs of a Community, or any other emi- 
nent or priviledged Perſons, are called to anſwer perſo- 
nally, they ought to ſend their ſpecial Proftor *, or any * Nowne bic 
other Syndick, who has a ſpecial and an authentical Proxy : 4or de quo 
For to this end and purpoſe, orly a ſpecial Proftor can be7,.-- - 
admitted, (1,0twichitanding what was ſaid before, touch - ©. rape 
ing their Syndick, or general Proctor exerciling in the Z. qui diſtin- 


Cauſz,) to anſwer to their Names, (and in their Conſcien- £4itur a Syn- 
dico, ut ibi di- 


only all a1,d ſingular the Poſitions, to which they ought toy, p.,. >. ir. 
anſwer, is to be inſerted, but alſo the ſeveral and diſtin de Adore. a ru- 
Anſwers, to every ſuch Poſition, by the Words | do, or ] 97? vel Syndi- 
do not believe : Or «Ie this Anſwer avails not, neither is © 4% Ator. 
it a full and ſufficient Anſwer. 

4- T bis ProQor thus conſtituted, muſt exhibit this ſpe- 
cial Proxy ſaying, 1 exhibit my ſpecial Proxy for B. and [ 
' make my part for the ſame. And in the name of my Client, 
' Ido anſwer and believe in and through all things, as is con- 
tained in the ſaid ſpecial Proxy ; and in the Conſcience of 
my Client, 1 do Swear upon the holy Evangeliſts, that 
theſe Anſwers are true, according to the Information of 
my Client, and the credulity of his Proctor, in thoſe things 
which concern the Fa of another, and the proper know- 

ledge of my Client bimſelf, in thoſe things which concern 
| his own proper Fact. 

5. At the time of exhibiting this ſpecial Proxy and the 
Anſwer, the Proftor of the Adverſe Party, mult fay that 
hedothaccept the Contents of the Proxy, and the Anſwers, 
ſo far as they make on his and his Client's part ; but if they 
make againſt him in any thing, he diſſents and proteſts as 
to the nullity and inauthenticity thereof: And he mult al- 
ledge that it is nor fully nor ſufficiently anſwered, refer- 
ring himſelf to this Proxy, the Anſwers, and to the Laws. 
And then if the Day of Appearance of the ſaid Party 


who 


ces,) to Swear to theſe Poſitions. But in this Proxy, not citur. Specula=- 
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who is to give the Anſwer, is in being, (whether by the 
Certificate introduced, or continued until that day, or the 
Penalty being reſerved,) the Proctor who deſires the An- 
ſwers, mult exhibit the Original Mandate, &c. and delir 

that the Party may be Excommunicate, &c. If theſe An. 
ſwers are not Authentick, through the Defect of the Ay. 
tk2ntical Proxy, or if the Laws permit not the Anſwers of 
the Proctor, or if the Anſwers are frivolous, and (ſuppoſe 
they be) made with an intent, injuſtly to defer the Sure, 
or ſometimes with an intent of making a fruſtratory Court, 
(defeating Juſtice as it were) if theſe things are made ap. 
pear to the Judge, the Party is to be Excommunicate, 
notwithſtanding the aforeſaid Anſwers. But obſerve, that 
if the Judge doth deliberate upon this Petition, (viz. whe- 
ther the Anſwers are to be admitted, or the Party giving 
them, is to be Excommunicate ; the Certificate of the ai 

perſonal Decree is to be continued until that day, which 
the Judge doth aſſign, to hear his Pleaſure; for otherways 
the ſaid Mandate being diſcontinued and withdrawn, the; 
Party anſwering cannot be Excommunicate, but ought _b 


be Cited de novo, to the Effet, as at firſt. 
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PRACIICE 


« Eccleſiaſtical Courts. 


 THESEVENTHPART 
| | SENSENGE wi PIE CITAR 


The whole Order and Method of Proceed- 
_mginCriminal CAUSES which are 
liable to be Correced and Reformed by 
the Spiritual Magiſtrates. 


The Rubric. 


Y the Common Law, Þ the Puniſhment and cor- + Ziad. c. 4: 
rection of Crimes, doth belong to the Reverend ©/ucrud. | 
the Biſhops and their Vicars in Spiritual things. on pee m6 
Therefore every Biſhop, (in order to corre&t and END 

niſh thoſe Crimes, which are to be corrected and puniſh- 

d, and to extirpate thoſe Errors which are to be rooted 

ut) in the firſt Year of his Inthronization, (that is, af- 

er his Conſecration and Inſtallation to the Biſhoprick) is 
ont to viſit perſonally, as well in the Head as the Mem- 

rs, (that is, as well the Cathedral as the Collegiate, and 
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* Lind. ubi ſu- 
pra verb. vel 
alios.c. de 
Officio Archi- 
Atace. verb. vis 
ſnaitone. 


Pariſh Church) and the Clergy an1 Pecopic of his whol 
Dioceſe, and the whole Co;igregation committed tr hi 
charge. Heis wont alſo for ſome Cauies, to exerciie h 
like Viſitation, once in every three Years.- kn! ie*iag, th 
Biſhops are commonly refident in the City of rh-11 Dioceſe 
and are wont to have a ſpecial care, as io the Mauners 
and Religion of the Citizens and the Inhabitants there, { 
as they cannot convenjently viſit the whole Dioceſe every 
Year : And leſt the Crimes of the other Dioceſans ſhould 
remain unpuniſhed, and that the Errors and Herelies, (if 
any has crept in) ſhould be extirpated, the Arch-deacons, 
(who are called the Eyes of the Biſhop *) are bound, an 

are wont to viſit (Perſonally, or by their Officials) their 
Arch-deaconry every Year, and are wont to reform and 
correct the Crimes and Errors therein h-pning. And al| 
thongh by the Law, the correction and reformation of 
Crimes, (the greater at leaſt) doth not properly belong 
to the Arch-deacons (as was ſaid before) but to the Bl- 
ſhops : Yet (either by ſome Commiſſions and Compoſt 
tions, had and made between the Biſhops and their Arch- 
deacons formerly, or by Preſcription) the correction, re- 
formation and puniſhment of (even the greater) Crimes, 
doth beloag to every Arch-deacon of every Dioceſe within 
the Province of Canterbury, yet the Biſhop and the Arch- 
biſhop are not excluded, but they may (whenſoever any 
Complaint is made to them, concerning any Eccleſiaſtical 
Crime,) proceed of their meer Office, or when it is pro- 
moted againſt all manngr of Delinquents, and may correQ 
their Crimes. | 
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he manner of proceeding againi# Offenders by way of 


INQUISITION. 


SEX CH 


t. What Inquiſition is, and how manifold. 


nd} 2, In what Caſes, and how a Citation is to be decreed upon any 
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Inquiſition, 


3. The manner of Executing and Certifying a Citation, up- 


01 an Inquiſition. 


of 4, The manner of proceeding, if the Party Cited doth appear, 


5+ The form of proceeding against the Offender, being Sworn 
to arſmer to Articles, and refuſing to anſwer to ſome Po- 
ſitions, to which he 1s bound by Law to anſwer. 

6. The marner of procecairg again#t the Offender, denying to 
ar ſwer to a Crimimal Poſition, although the Fame be pro- 
ved ur confeſſed, 

7. the manner of proceeding again#t the Offender, who denies 
the Crime, but confeſſeth the publick Fame. 

8. The manner of proceeding, where the Offender denies both 
the Crime objefted, and the Fame. 


9. The Teror of the Interrogatories, to be adminiſtred againit 


the Witri/ſes produced in a Cauſe of Corretion, whether 
to prove the Crime, or the publick Fame. 

10. Of the final Determination of the aforeſaid Cauſe, and 
the Pronunciation of the Sentence. 

I1. The form of putting Sentence in Execution, 

12. The Tenor of the Abſolmory Sentence, to be pronounced 
for the Farty accuſed, if the Judge or the Promoter, do 
make default in the Proof of the Articles. 


There 
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| Here are three ways of Proceeding upon Eccleſiaſti-} | 
+ Alciat. in. cal Crimes, | as Mr. Clarke hath heard and pra "Tic 
prax. pleniis (Scil.) by Inquiſition, Accufation and Denunciation, Thelk 
de Þys. ub? OM» Eft of which is here ſpoke of. Inquiſition is the ierrching 
parte rac ont of ſom? Crime, made by the Sup:zrior, in reſpect of 
proceſſus) re- thoſe who are ſubjeCt to his Juriſdiftion. But it, cannot re- 
ſpedtive diaz. gylarly be made, except a Fame or Rumor is noiſed 
abroad, and that by Perſons of Credit. lt is threefold: 
(*) Alcizr. (Scil.} 1. Abſolutely General, (*) in as much as it 
ubi 45 de In- reſpects the Perſons and the Crimes ; as wen the Magi- 
qu/-jol- 213+ ſtrate doth enquire, whether'or no there are any wicked 
craghh 1-- Men. 2. Abſolutely Special: As when the Magiſtrete en- 
crer. d> /ccuſ. quires upon a ci cain and determinate Crime, and againſtF* 
#n rubric. © a certain Perſon. 3. Both General and Special joinily,f- 
Set. Lict. © (S$cil.) General as to the Perſons, and Special as to the 
Set. qualiter. Cm 
2. If it comes to the Ears of the Biſhop or the Arch-dea- 
Ct Sermrr con, (whether by pablick Fame, (Þ) or the Relation 0 
Sell. qualizer ſome Per ſons of Credit) that any one within his Dioceſe, 
in fine. 5 $:4, Or Arch deaconry, hath committed ſome notorious Crime,fi! 
em oporteat. OL. doth obſtinarely perhſt in ſome erroneous Opinion or 
perverſe PraQtice, or is ſuſpected ſo to do. Though ſuch 
a Crime has not bcen detected or preſented by the Church- 
wardens or Inquiſitorsz the Biſhop or Arch-deacon may 
cite the Offender to appear perſonally before him, in his 
wonted place of Judgment, and not in private Houſes (be- 
cauſe the Law ought to be executed publickly) ro anſwer 
certzin Articles, touching his Soul's health, and eſpecial] 
concerning ſach a Crime, (here the Crime is to be ſpeci4t 
fied) to be objected 2gainſt him, 
3. Though ſometimes the Biſhops and Arch-deacons i 
Criminal Cauſes, are wont to cite Perſons, not by Cita-"! 
tions in Writing, under their Seals, and in their Names/* 
but by their Apparitors or Mandatories,by word of mouth 
Yet it hath often been controverted, whether or no chiF* 
Citation made thus, viva voce, doth avail, not being made 
in Writing, and whether or no the Party ſo cited, can b&5 
Excommunicate, (if he appears not) by the Judge, with 
out a grievance being inflicted ? To avoid this doubt —_ 
or? 


f 
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ore, it is requiſite that for the future, they be cited by 
Citation in Writing, * in manner aforeſaid. Likewiſe * Fo Anay. 
! : Biſhops and Arch-deacons were wont (no Primary Ci- /#p*r 5+ De- 


etation preceeding, and no Inquiſition being made for the *'**: ae Accuſ. 
G - - « qual. © 

arty to be Cited, nor any Certificate being returned or quando. Sef. 

rought in upon the Inquiſition, neither any Proof made Deber igitur, 

. that the Party to be Cited doth abſcond, ſo as he cannot 

4b Cited perſonally) to decree that the ſaid Perſons ſhould 

+ be Cited by publick Edict; and alſo (as Mr. Clarke has 

iepractiſed; and which ſeems more diſagreeable to the Law,) 
Apparitors were wont to leave at the Houſe of the 

arties to be convened, a little ſhort Note or Paper, in 

1. Which was contained only the Name and Sirname of the 

{Party to be. Cited, and the day of his Appearance, the 

uſe for which he was to appear, being omitted, and if 

at Party ſo to be Citcd did not appear, (though no Oath 

ere made by the Apparitors, that this Note was left) 

ey were wont to Excommunicate them, and get them 

ofdenounced as Excommunicate Perſons : From which ſort 

f Proceedings, many Cauſes of Appeal were wont to 

e,friſe, and the Parties Appealing have got the Victory. 

or Therefore it is moſt ſafe for the future, that a Primary Ci- 

ation be granted, and that the Party be Cited perſonally, 

h.yf it can be done, or elſe (an Authentical Certificate, or an 

yDath being made, that the Party to be Cited doth fo ab- 

jislcond, as that he. cannot be Cited perſonally,) a Citation 

e.vis 3 mods, is to be decreed : Which being duly execu- 

exted and returned, if the Defendant doth not appear, he 

lyMmay be Lawfully Excommunicate, and they may proceed 

-14gainſt him, as in other Cauſes of Inſtance. PIR 

4 The Citatory Mandate being returned, and the Par- /,,, 5-2. qu4- 

ity Cited appearing, the Judge, Biſhop, or Arch-deacon, liter, que ſuat 

4.07 their Official, may of their mere | Office, give and ob- 4iferemiz in- 

&&& Articles in Writing againſt the Party appearing, con- ang 

haaining as well the Cauſes of his Convention, as the publick t& p-; pramoro- 

1iFame about that Crime, for which he is Cited, and may rem 97ci fac. 

dEompel the ſaid Party to take his Oath, to make anſwer, 4"! 4 cobab. 

þ&5to the truth in his own proper Fa&, and as to his cre- 000 07 

h4ulity in the Fat of another : And if he doth contumaci- ,4 quartim 

edully refuſe this Oath, he is to be admoniſhed a firſt, a - Vento. 
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cond and a third time (though all at one and the fame 
moment) to take the Oath; and if he is yet pertinacious, 


(or rather contumacions) 1n not taking the Oath, or in- 


juſtly deferring to take it, he is to be Excommnnicate, for 
this his manifeſt Contempt, and is noc to be ab:blved, un- 
til he take the Oath to anſwer, to ohey the Law, and to 


ſtand to the Mandates of the Church : If the Party thus 


convened, doth take the Oath, to anſwer to theſe Articles, 
he is to be admoniſhed to undergo his Examination vpon 
the ſame, within or before ſome day, to be aMN-mned for 
that purpoſe, at he pleaſure of the Judge, oi © © (+ ap» 
pear upon that day, and ſee himſelf Excommunicai.., for 
his Contempt in that behalf ; and if he doth not undergo 
his Examination before the timeaſſigned, (whether he ap- 
pears then or not,) unleſs he purgeth this his Contempt, 
by alledging ſome lawful Cauſes, he is to be Excommu- 
nicate for his Contempt and Contumacy, as above. 

5. Although, as was ſaid above, the Defendant is not 
obliged to anſwer to a Criminous Poſition, yet he ought 
to anſwer to the Fame, and to the Juriſdiction of the 
Judge. For the Judges are wont to alledge in their Ar- 
ticles, that the Defendant is of their Juriſdiction, that fo 
the competency of the Court may appear. Therefore if 
this Defendant doth refuſe to anſwer, he is to be requeſted, 
bid and commanded to anſwer inſtantly; and if being 
thus requeſted and commanded, he doth not anſwer, or 
doth anſwer frivolouſly, or doth injuſtly delay to anſwer, 
he is to be pronounced Contumacious, and in Penalty of 
this his Contempt, he is to be pronounced and declared as 
confeſſing thoſe Articles, to which he doth not anſwer : 
And this Pronunciation or Declaration, pro confeſſo, 1s 
zquipollent, to a confeſſion abſolutely made, and the 
Defendant may be proceeded againſt, as if he had confeſ- 
ſed thoſe Articles, to which he hath refuſed to anſwer ; or 
like as if they had been ſufficiently proved by Witneſſes. 

6. If the Defendant doth confeſs the Fame, or if it is 
ſufficiently proved by Witneſſes, the ſaid Defendant ought 
to anſwer to the Poſitions, although they be Criminal 
and if he doth refuſe, or doth injuſtly defer to anſwer, he 
1s to be requeſted, admoniſhed and commanded to anſwer ' 

| and 
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and if notwithſtanding that, he doth not anſwer, heis to 
be pronounced pro corfeſſo, in manner and form as above. 
7. If the Defendant doth confeſs theFame, but doth de- 
ny the Crime objected, and if the Judge and the Promoter 
of his Office do believe, that they can prove the Crime, 
a Competent Term is to be aſſigned to the neceſſary Pro- 


| moter of the Judge his Office, to prove the Criminal Ar- 


ticles, and Proofs are to be produced as in other ordinary 
Cauſes, 2nd the Defendant is to be admoniſhed to be pre- 
ſent at all the General Seſſions, until Sentence be pro- 
nounced incluſively : And if he doth not appear, the 
Proofs and the Witneſſes are to ve received, admitted, 
{worn and examined, and their D-poſitions are to be pnb- 
liſhed (upoa thoſe Articles objected) in Penalty of his 
Contempt: Alſo Sentence may be pronounced in his ab- 
ſence, or rather notwithſtanding his Contempt. But it is 
moſt ſafe, after the Atteſts of the Witncſles are publiſhed 
and received, that the Defendant be Cited anew, to hear 
the Definitive Sentence pronounced upon ſach a day. 
And the Defendant may except againſt theſe Witneſles, 
and reprehend them and their Depoſitions z or he may be- 
fore Publication of the Witnelies, propound and prove 
any ſort of matter for his defence, and in order to prove 
his innocency, as to the Crimes objected : If the Fame is 
confeſled or proved, he may be enjoined Purgation, as in 
the following Number. And it 1s to be noted, that all 
Cauſes of CorreQion, inſtituted of the mere Office of the 
Judge, are Summary Cauſes, ar leaſt, they are wont to 
have a Summary procceding ; but 1r is otherways, where 
there is a voluntary Promoter aſlligncd. 

8. If the Defendant doth deny both the Crime and the 
Fame, then if the Crime objected bz notorious and pub- 
lick, and if a publick Voice and Fame hath gone abroad 
concerning the ſame; the Judge mult take care to pro- 
duce and examin the Pariſhioners of the -place where the 
Defendant lives, or any others to prove this Fame, and 
may compel them to give their Teſtimony ; which if they 
refuſe, he may puniſh them by the Eccleſiaſtical Cenſures. 


' Andlikeas in Cauſes of Inſtance, it is Lawful for the Party 


againſt whom the Witneſſes are produced to adminiſter 
B b any 
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any Interrogatories, againſt the Witneſles of the Adver. 


ſary, which are pertinent to the Cauſe Inſtitnted, in order 
to bring the truth to light ; So alſo in theſe Cauſes of Cor. 


reftion, in which the State, Eſteem, good Name and Fame. 


of any Man, doth depend amongſt the good and graver 
ſort of People, it is very requiſite and convenient, that the 
Defendant do adminiſter Interrogatories, againſt the Wit- 
neſſes produced of the Office of the Judge. 

9. Secing that the Witneſles examined to prove the pub- 
lick Fame, through the ignorance of the Regiſter, are 
wont ſometimes to depoſe generally, that a publick Fame, 
hath gone abroad, that the Defendant hath committed the 
Crime objeted,not mentioning by what Perſons theFame a- 
roſe, or from what Cauſes it had its Original ; neither ren- 
dring any Reaſons for their knowledge in their Depoſiti- 
ons ; the Defendant therefore may miniſter theſe follow- 
ing Interrogatories, (viz.) Firſt, againſt the Perſons of 
the Witneſſes, as above; then he may deſire that the Wit- 
neſſes may ſpecifie thoſe Perſons, from whom they heard 
the Fame ; as alſo that they may declare particularly, thoſe 
fignsor preſumptions, from whence this Fame took its riſe, 
which may be theſe, (Scil. ) if the Defendant has been ſeen 
in the night time, in ſuſpicious places, with ſome ſuſpected 
Bawd or other Infamons Woman, and often converſing 
with her in private, and kiſſing her. And if it appears 
either by the Witneſles Anſwers to theſe Interrogatories, 
or by the Proofs to be produced by the Defendant, that 
the Fame of the Crime objefted, hath proceeded from, 
and been noiſed abroad by malevolent Perſons, and ſuch 
a$ are enemies tothe Defendant, or (which often falls out) 
by the nude and ſole Accuſation of ſome naughty Woman 
who confeſſeth her own Navghtinefs. To theſe Crimi- 
nous Poſitions, the Defendant is not bound to anſwer, nor 
ought he to be accuſed of them : Becauſe a Fame thus ge- 
nerally proved, is not ſaid to be proved properly, neither 
is it a Fame, but rather a falſe Rumor. 

to. If the publick Fame, touching the Crime objeRted, 
15 proved, either by the Defendant's confeſſion, or by Wit- 
neſles, or if the vehement preſumptions and ſigns before 


noted, or ſuch like are proved, though the Crime ob- | 


jected 
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jected 15 not proved, yet the Judge f may enjoin Canoni- + #9» Anane 
cal Purgation to the Defendant, and if the Defendant/?* 5p 


. makes default in his Purgation, he is to be pronounced as,,. 5-8, 0lim. 


convict; and publick Penance is to be enjoined him. But penult. ftatim 
if the Crime objected is proved, then they muſt proceed 97 probationes 
to Sentence, and to a concluſion in the Cauſe, as in other P=e 46 _ 
Summary Cauſes, and the Definitive Sentence is to be PIR 
pronounced, whereby the Judge or the neceſſary Promo- 
ter of his Office, (if a neceſſary Promoter were aſligned) 
hath proved their intention mentioned in the Articles ob- 
jeQed ; and that the Defendant hath not proved any thing, 
to f-uſtrare the intention of the Office, as in ordinary Cau- 
ſes ; and in the concluſion of the Sentence he is to be pro- 
nounced to have committed the Crime objected and pro- 
ved upon ſuch a day, by reaſon whereof, he is to be Ca- 
nonically puniſhed, chaſtiſed and correQed, and a Saluta- 
ry and Condign Penance is therefore, and ought to be by 
Law enjoyned the Defendant, and he is to be condemned 
in Charges, made on behalf of the Office, or its Promoter, 
witi: a Reſervation of the Taxation thereof, as in other 
Sentences. 
11, Sentence 1s to be put in Execution, and Penance is 
to be enjoin«<d the Delinquent or Party convid, and it muſt 
be proceeded in all things, either in the preſence or ab- 
ſence of the Party detected in the ſame manner, as is 
ſhewn before, where the Sentence is put in Execution, 
eſpecially in a Cauſe of Defamation. 
12, 17 neither the Crime objected nor vehement Snſpi- 
cions and Preſumprtions of the Crime objeRed and proved, 
Sentence is to be pronounced for the Defendant, to ab- 
ſolve him from thoſe things related in the Articles objeed, 
and he is to be reſtored to his former Fame and Credit, (in 


ſome meaſure injured by this Sute) and he is to be diſmiſſed 


from the Office, as to things objected, with his Charges. 
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CHAT. i 


The manner of correttiug Criminals by way of AC>+ 

+ Quanam fit CUSATION F. 

differentia in- | 

ter Accuſ. © 

W079. 

Ne. Han, SECT. 7. 

ubi ſupra T. de 

_ lia F any hath committed any Crime, (whereof the Spiri- 

Accuſuio frve A $124 Courts have Cogniſance) and is not deteCted, de- 

Accuſire, eſt nounced or preſented for the ſame, or if the Biſhop or 

aliquem in 1i- Arch-deacon, have not proceeded againſt him, by way of 

ere Inquiſition : Yet any Perſon, (who offers himſelf ready to 
= {vere ad Pay the Party to be convened his Charges, if he doth not 
vindidam. prove the Matters objeQted,) hath intereſt, voluntarily to 

Hoſtienſ. 4* implore and promote the Office of the Judge, and may 

£0 12 call the Delinquent to anſwer Articles, and may adminiſter 

Sls vl. Articles to him, when he appears in the Name of the Judge, 

202. qualiter and of his Office promoted, and may accuſe the Delin- 

procedarur 2 quent. And ſeeing a Cauſe of Corretion voluntarily pro- 

Accrye ii = moted, is a Plenary Cauſe, it muſt be proceeded in, as in 

perias, ad fol. , 

u/4; 210, Other Plenary Cauſes, and the Defendant in theſe caſes, 
(except certain Cauſes, ſuch as are Cauſes of Symony, 
notorious Uſury and Inceſt, and all Cauſes concerning 
the privation or depoling a Clergy-man from his Benefice 
and Orders,) ought not to anſwer to the ſame, becauſe 
they are Criminous Poſitions 3 yet ought he to anſwer 
what he believes, touching the publick Fame, and it is to 
be proceeded in all things, in like manner, as upon an 
Inquiſition. And the Parties may reply and pive their 
Donble Pleas, as in other ordinary Cauſes; and Sentence 
is to be pronounced for the Plaintiff, or againſt the Plain- 
tiff, and for the Defendant, as before. But here obſerve, - 
that if the Plaintiff in this caſe, doth prove the publick 
Fame, or venement Prefumprions, ſo as Purgation may be 

enjoined the Defendant, (though he proves not the Crime 
objected) yer he ſtall obtain Sentence, that Purgation 
| ought 
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ought to be enjoined, and the Defendant is to be condem- 
ned in Charges of Sute : For by his denying the Fame, 
he hath cauſed the Plaintiff to conteſt, and be put to 
Charge about the proof of it. 


CHAT. UL 


The whole Order and Manner of procceding againſt ſuch 
as are preſented bb CHURCHWARDENS; 
which is termed a Proceediza by way of D E- 
NUNCIATION. 


SECT. I 


I. What Denunciation is, and how manifold. 

2. The order of Ele&ing, Viſiting, and Swearing Church- 
wardens, aid the manner of Adminiſtring Articles of In- 
quiry to them, and an Oath thercupon, with the form of 
Drawing their Preſentments or Denunciation upon thoſe 


; Articles, 


3+ The form of proceeding againſt thoſe Perſons thus pre- 
ſented and detefted by the Church-Wardens, 

4. The Tenor of the publick Edift, ſent forth againſt thoſe 
Perſons, and the manner of executing and returning it, 

5. The form of the Defendant's appearing with his Compur- 
gators, and the Oath to be adminiſtred to him and 
them. 

6. The oraer of Objefting againſt the Compurgators. 

7. A Caution to be obſerved, both by ſuch as are Accuſers, 
and alſo by the Church-wardens or Inquiſutors, 


Bb 3 Denun- 
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+ De Denun- Enunciation, according to Hoſtienſis, Þ is a relating 
CiLIONe. or tranſmitting any Crime, to the knowledge of the 


Judge (Lawfully made withont Inſcription) in order to 

exact Penance, or impoſe any Lawful Penalty, Cc. and 

* Alciat, de it is either Evangelical, Judicial, * or Canonical, the laſt 

Denuts of which, is that here meant of ; the which is either ſpe- 
cia!, general or regular. See Alctatus in his Practice. 

2. In every Pariſh within the Province of Canterbury 

(time ent of mind) the major part of each Pariſh, toge- 

+ Fo. Anan. ther with the conſent of their Reftor or Vicar, are wont 

ſuper 5. decr. every year, to ele two diſcreet and honeſt Men Þ of the 

26 accuſe Ge fi Pariſh, to be their Guardians * or Church- wardens, as they 

ut 0:tille a 5 

term them ; yet ſome of the Pariſhioners would have this 

* 0:copomi Election and Conſtitution of theſe Perſons to belong ſolely 

dicuntu 4 to themſelves, the ReQtor or Vicar being excluded by an 

8740 v27%99 ancient, (or rather a corrupt) Cuſtom : And that them- 

01-4414, Id Y , 

eſt, dipenſuror {Ives are wont to elett and conſtitute ſix, four, two, or 

Alciat. ubi more or fewer honeſt Men, to be Curators or Inquiitors, 

f. fol. 57- whom the Biſhop or the Arch-deacon, (intending to vilit) 

do call co appcar in their Viſitation, and to undergo that 

their Viiitation; and at the time of their appearance, they 

are wont to adminiſter Articles of Enquiry to them in Wri- 

ting; upon which Articles they Swear them ro enquire, 

and to return their Verdict, Preſentment or DeteQion, up- 

on thoſe things enquired and found, againſt a certain time, 

then to be appointed. But the Articles uſed in theſe caſes 

are wont to be drawn by way of Interrogatories, (v:z.) 

whether any Perſon within their Pariſh hath committed 

Adultery, &c. or is ſuſpeQed of ſuch Crimes. And ſo oof 

_ the other Trimes, which belong to the Eccleſiaſtical Cogni- 

Zance. Alter the Church-wardens are Sworn to enquire 

ieverally upon their Conſcience, and to ſearch out as much 

#$ in them Iyes, who and what Perſons have committed 

the atoreſaid Crimes, or are ſuſpected as ſuch; they are 

Wont to mcet 22 the Pariſh Church, or other ſecret place, 

and confer topcther touching the Premiſes, and draw up 

io Wing particularly, thoſe things to be preſented, 

at the Names and Sirnames of the Delinquents on this 

miner. To ſuch an Article we preſent ſuch an one to be 

an 
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an Adulterer, &c. or that he is commonly and publickly 
noted and ſuſpeted of ſuch a Crime. Which Preſent- 
ment, by vertue of their aforeſaid Oath, they are to exhi- 
bit before the Viſitor, on the day appointed: Which 
if they do not, they are to be Excommunicate, by vertue 
of the aforeſaid Monition, to exhibit their Preſentment on 
ſuch a day, and are not to be abſolved, until they appear 
and exhibit their Preſentment. And it is to be noted, that 
(alrhough it is very uſual now adays,) it is not ſufficient 
to preſent ſuch an one, to havecommitted, or be ſuſpected 
of Adultery : But the Party with whom they committed 
the ſame is alſo to be named, and that there is a pnblick 
Fame concerning the ſame: Or otherways, from ſuch 
a general and incertain Preſentment, Canonical Purgation 
cannot be enjoined, and if it be enjoined, the Party de- 
teted cannot purge himſelf, by reaſon of the uncertainty 
and. generality of the Detection, 

3. ThePerſons preſented are to be cited to appear npon 
ſome competent day, to be aſligned by the Judge, to 
anſwer Articles, touching their Souls health, and eſpecially 
certain Crimes preſented in the Ecclefiaſtical Viſitation, 
lately celebrated. This Citation being duely executed and 
returned, the Judge mult ſignifie to the Party convened, 
by word of mouth, the words of the Preſentment, or the 
effe& of them on this manner : We obje& unto you, that 
you are Lawfully detefted and preſented before as, (by 
the Inquiſitors and Church-wardens of your Pariſh,) to 
have committed ſuch a Crime, (here ſpecifie the Crime 
preſented) and that there is a publick Fame and Rumor 
that you have committed this Crime preſented : And 
though the Party convened, is not bound to anſwer, whe- 
ther he hath commirrted the Crime objeQed or nor, (be- 
cauſe it is a Criminal Poſition,) yer he onght to anſwer 
negatively or afhirmatively, as to the Fame objected ; 
and though he denies both the Crime and the Fame, yet 
Canonical Purgation may be enjoined. Therefore the 
Judge is wont to Interrogate the Defendant, if he can al- 
ledze any Cauſe, why Canonical Purgation may not be 
enjoined him, and why a Competent day may not be af- 
ſigned and appointed, (conſideration being had, to the 
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diſtance of the Defendant's Habitation, from the place of 
Judgment,) on which to purge himſelf, under four, fix 
or cight hands of fome honeſt Men oi che Pariſh, accord- 
ing to the quality of the Perſon, the welghtineſs of the 
Crime preſented, and the infamy ; and is alſo wont to de- 
cree all and ſingular + (who either will, or can oppoſe and 
object againſt this Purgation, and the Compurgators to 
be introduced) to be Cited, by publick Edict, or a Ct- 
tation publickly denounced in the Pariſh Church of the 
D-cfendant, to appear at the day and place aſſigned for 
this Purgation, to propound and object in due form of 
law, (if they think themſelves intereſſed) againſt the 
Purgation and the Compurgators to be produced. And 
it is to be noted, that it hath been always practiſed and 
adjudged, that a Purgation may be enjoined upon the ſole 
Preſcntment made by the Church- wardens and the Inqui- 
fitors, no Witneſles being produced to prove the publick 
Fame, (notwithſtanding the Defendant doth deny upon 
his Oath, both the Crime and the- Fame) becauſe the 
Church-wardens and Inquiſitors, Sworn in manner afore- 
ſaid, are faid to be Teſtes Synodales, 

4. In the aforeſaid publick Edict, theſe things following 
are to be ſpecified (viz.) that ſuch an one, who was de- 
teed of ſuch a Crime, 1s to purge himſelf on ſuch a day, 
In fach a place, with ſuch a number of honeſt Pariſhioners, 
his Compurgators. This Edit is to be denonnced by the 
Miniſter of the Pariſh-Church of the Defendant, in the 
{ame Church 1a time of Divine Service, fix days at leaſt, 
before the day on which the Purgation is to be made, fo 
as In all probability, thoſe who havea mind to oppoſe this 
Purgation, may have knowledge of it, before the day ap- 
poiatcd tor the ſame. But this Citatory Edit is to be 
Certihed, cither perſonally upon the Oath of the Party 
publiſhing and executing the ſame, or by his Auther.tical 
Certificate. 

5- The {41d publick Edit being returned with a Certi- 
hcate, in manner and form as aforeſaid, the Defendant is 
to be called publickly, if he appears, the Judge muſt ask 
him if he has his number of Compurgators ready in Courr, 
accorCing to the Aflignment ;, and if he ſays he has them 

ready, 
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' ready, then th2 Judge mnt cauſe Proclamation to be 


made three times, by the Cryer of the Court, for all and 


ſingular Perſons Cited, ia manner and form aforeſaid, to 
| propound and objzt, (it they have ought to objett a- 
gainſt this Purgation, to kinder it, or againſt the Com- 
purgators,to be produced in that behalf. But if none come 
to oppoſe, then they are to be pronounced Contumacious, 
and in Penalty of their Contempt, the Judge muſt decree 
and proceed to Purgation, and all manner of Oppoſers 
' Whatever are to be filenced for the future, as to the Pre- 
miſes. Then the Party preſented muſt produce his Com- 
purgators + and may deſire the Regiſter to write down + 794. de 
their Names and Sirnames in the Aqs, and mult offer purg. canon. c 
himſelf ready and prepared to take his Oath, as to his in- C*te/1m verb. 
\ nocency in the Crime objected, and muſt deſire that his 4x..9x yptark 
Compurgators may be admitted and received, and that p-12yr. per rote 
| Righr and Juſtice may be done and adminiſtred to him. gloff. Fo. Anax- 


Then' (ſeeing the Judge is not excluded from propoſing — 


ſecundo quari. 


; ObjeQions, though none elſe objeR) if nothing can be 
propounded or objected by the Judge, againſt the Com- 
purgators, or if it appears to the Judge, that they are Pa- 

| riſhioners of the Pariſh where the Party detected lives, and 

| honeſt Men; he muſt publickly recite, as well to the Par- 
| ty preſented, as to the Compurgators, the danger of Per- 
| jury, and the Penalty (as well by the Divine as the Hu- 

' mane Law,) due to thoſe who commit Perjury, and who 

do falſly invoke the Name of God: And he mult often 

and ſeriouſly admoniſh them to have a care of their Souls, 
and he muſt alſo read them the Preſentment made by the 

Church-wardens, or he may command it to be read by 

the Regiſter. And if after all this, the Party derefted 

doth inſiſt upon his former Petition, (that is, that he is 
ready to take the aforeſaid Oath, and doth deſire that his 

Compurgators may be admitted and received,) the Judge 

ought to adminiſter to the Party, this following Oath: 

(viz.) that he hath not commirted the Crime objefted, 

} or that he is not gnilty of this Crime. Which Oath, if the 

faid Party doth take with a bold and reſolute Mind, then 

the Compuregators, are to be asked, whether or no they 


will, and can with a fafe Conſcience Swear, that they be- 
licve 
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lieve the Party detected is innocent of the Crime, whereof 
he is detected, or that he hath taken a true Oath : Which 
Oath, if it is boldly and undoubtedly taken by the Com- 
purgators, the Judge muſt Pronounce, that the Party de» 
tected hath Lawfully + and Canonically Purged himſ«lIf, 


ſ. verb.compel- and is innocent of the Crime objeted, and therefore muſt 
reſtore him to his former State, Credit and Repure, and - 


lam in fine 
goff- 


-—>x mai him from his Office, as to thoſe things ob- 
jeRed. 

6. If upon the return of the aforeſaid Publick Edid, 
the Oppoſers do appcar, they are to be admitted to pro- 
pound any manner of concluding Matter againlt the Ad- 
miſſion of the Purgation z (viz.) that the Party detected, 
hath committed the Crime objeQed, (ſpecifying the Par- 
ty with whom the Crime was committed, and the time 
and place of Commiſſion of it :) Or that the Compurga- 
tors aforeſaid, ought not to be received or admitted, in as 
much as they are the Parents, Kinsfolk or Tenants of the 
Party producing them, or very poor and needy (for a 
poor Man is not to be admitted, if the Pariſh is ſpacious, 
and if there be a multitude of Pariſhioners, but ir is other- 
ways, If it be little, and not populous) and ſuch who may 
be eaſily corrupted and ſuborned of evil Fame, and 
a ſtained Reputation, and Criminous ( ſpecifying their 
Crimes) for thoſe who object againſt a Purgator, may 
propound any Crimes, and that he is noted for the like 
Crime, for which the Defendant is preſented ; and laſtly, 
ſuch as ought not to be admitted to the Purgation of any 
Perſon. If the Parties propounding the aforeſaid Obje- 
Eftions, do undertake to prove' the ſame, they are to be 


admitted ; and if they prove the Crime objected, Sentence 


15 to be pronounced, that they have proved their Intention 
mentioned in their Objections, and the Defendant is to be 
pronounced as Convict, and Canonical Penance is to be 
enjoined as before. But if only the things objected againſt 
the Compurgators are proved, the Party convened is to 
be pronounced to have made default in his Pargation, 
and Penance is to be enjoined as above, with a Condem- 
nationof Charges in both caſes, that is, if either the Crime 


1s proved, or the Objeftions againſt the Compurgators ! 
In 


| 
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In this laſt caſe, the Judge may, out of favour, grant the 
\ Party convened, a new day, on which to make his Pur- 
gation by other Compurgators: And then if he doth Law- 
fully prove himſelf guiltleſs, he is to be diſmiſt from the 
| Office of the Judge, and is to be pronounced to have Law- 
fully purged himſelf, and is to be reſtored to his former 
Fame, but the Cauſe which may induce the Judge, to 
grant this ſecond Purgation, may be this, (Sci/.) where 
the ObjeQtions proved againſt the Compurgators, who 
, were firſt rejeQed,* were unknown to the Party producing 
- them. Buttwo things are to be noted : Firſt, That an In- 
- timation of this ſecond-Purgation, is to be denounced and 
publiſhed, and the Objefions are to be admitted againſt 
- the ſame, as upon the firſt Purgation. Secondly, Though 
e the Defendant being admitted to this ſecond Purgation, 
- doth Lawfully Purge himſelf, yet he is not to be admitted, 
s until he pay the Charges expended by the firſt Oppoſers. 
e Forif the firſt Oppoſers had failed in proving their Obje- 
a , Qiions, they might have been condemned in Charges, due 
;, | to the Defendant. 

- _ ©». If any is accuſed (though judicially) upon any 
y | Crime, by a voluntary Promoter, if the Promoter doth 
d | not prove the truth of the Crime objeCted, or at leaſt 
r | that there is a public Fame, ariſing from vehement Cauſes 
y and Preſumptions, ſo as that a Canonical Purgation is, 
& . or ought to be enjoined to the Party accuſed; the ſaid 
7, | Party accuſed, may ſue the Party accuſing, in a Cauſe of 
y | Defamation; and the ſaid Accuſer is nor leſs, but more to 
2z- | be puniſhed {that is, a more grievous and publick Penance 
e | is to be aſſigned him) than if he had uttered Defamatory 


'e | words, Face to Face, by word of Mouth. Likewiſe if 


n | the Church-wardens or Inquiſitors, do preſent any one, 
e | for any notorious Crime, to be corre&ed by the Ecclett- 
xe |aſtical Judge, or upon a publick Fame; and the Party 
ſt [preſented doth Lawtully purge himſelf, as well of the 
o | Crime, as the Fame, and proves. that the Fame though 
1, |Preſented, did ariſe from malevolent and infamous Per- 
1- | ſons, and ſometimes from the ſole and nude Accuſation of 
1e |ſome navghty Woman, and the Judge by reaſon of this 


: |Proof, doth diſmiſs this Party thus preſented, from his _ 
__ | Foy ice, 
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fice, no Purgation being enjoined : The atoreſaid Part) 
preſented, may in this caſe, ſuc thoſe who preſented him, 
in a Cauſe of Defamation, as above. Therefore let all be. 
ware for the future, how they accuſe or preſeat any body 
for any Crime or publick Fame, nnleſs they prove that 
Fame, to have had its Original from very juſt Cauſes and 
vehement Preſumptions. Therefore although a rumor or 
report of any Crime, hath been aſperſed or gone abroad 
amongſt many grave and honeſt Men ; yet if this report 
took its original from Enemies to the Party deteCted, or 
from ſome infamous Woman's nude Accuſation, tl:e Parties 
accuſing or preſenting cannot be ſaid to have juſt Cauſe 
for their Preſentment or Accuſation, and therefore they 
are liable to an Attion as before. But if they make a {pe- 
cial and particular Preſentment or Detection, according 
to the truth of the thing (that is, that ſuch a Fame, or ra- 
ther Rumor is diſperſed abroad, by ſach Perſons, or by 
the Accuſation or Confeſſion of a Woman with Child, or in 
Child-bed,) and not a general Preſentment, as is wont to 


* be made; in this caſe, the Party preſented, if he doth In- 


ſtitute his Aion, in a Cauſe of Defamation, he ſhall be 
Caſt, if it be replyed and proved, that the Fame or Ru- 
mor was noiſed and reported abroad, as is contained in 
the Preſentment. 


Il. PART. VI. Eccleſiaſtical Conrts, 
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ay CHAP. IV. 


nat 


nd The Order and Manner of Confirmins & BIS HOP. 
or And what things are to be done by the Proftor, at 


"ad the time of his Confirmation. 


ort 

or. , 

ies SECT: 1» 

uſe | 

icy Irſt, a day and place being aſſigned for this Confirma- 
mai tion, before the worlhipful N. the Commiſlary, &c, 


"s The Letters of Commillion, and the King's Patent, under 
i the Great Scal of England, muſt be preſented and publickly 
by read before him. Which being ſo read, the ſaid Commiſ- 
mn fary muſt take upon him, the Execution of the aid Let- 
- ters Commillional, &c. and decrce that it may be pro- 
M* | ceeded, according to the Force, Form and Effect of the 


ſame. 


STE Io 2 


Hen the ProQtor of the Dean and Chapter muſt 

appear, who muſt exhibit his Proxy for the ſaid 
Dean and Chapter, and make his part for the ſame, and 
preſent to the ſaid Commilſlary, the Reverend Father W. 
—| the Lord Biſhop, elect, and ſet him before him. 
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CEL IJ. 3. 


Hen the ſaid Proctor of the Chapter UV. muſt exhibit 
the Citatory Mandate, taken forth againſt all Op- 
Poſers, &c, with a Certificate upon the Execution of it, 
and mult deſire that thoſe Parties fo Cited, may be called, 
Then Proclamation muſt be made three times, for all the 
Parties Cited, &c. who being ſo called, and none appear- 
iog, the Proctor of the Chapter muſt accuſe their Contu- 
macy, and deſire that they may be reputed Contumacious, 
and that in Penalty of this their Contempt, the way and 
means of oppoſing this Election, may he denied them | 
and every of them : And alſo he muſt deſire that the ſaid 
' Commiſſary may proceed in the ſaid buſineſof Confirms. 
tion, according as the Law requires, the abſence or Con- | 
tempt of the ſaid Parties (fo Cited, and not appearing,) | 
( 
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— 


'K in any thing notwithſtanding, as is contained in a Schedule, 
which the ſaid Commiſſary muſt read. 


[ SECT. 4 


Heſe things thus done, the ProCtor of the Chapter | 

muſt give his Summary Petition in Writing, which 

the ſaid Commiſlary at his Petition, muſt admit, ſo far as 

by Law it is to beadmitted ; and muſt decree that it ſhall 

be proceeded Summarily, & de plano, and muſt aſſign the 
ProQtor to prove his Petition immediately. 


*; 


ho r 
[ S E '@: Jo I» F 
- [yu 
—— the ſaid ProQtor of the Chapter, in ſupply of the | 
[ Proof of the Contents in the ſaid Summary Petition, 
q muſt exhibir the Inſtrument or Letters Teſtimonial, upon 
| the Proceſs of Eleftion, made in Authentick form, and ſea- 


1 led with the Dean and Chapters Common Seal; alſo the; 
| Letters Patent, ſhewing the King's Aſſent to this — 


| ahnd 
b j 
4 ; 


| 
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[ and the In{trument upon the conſent of the ſaid Lord Elet, 


ſo far as they make for the intention of the ſaid Dean and 
Chapter, Cc. and the ſaid Commilſlary, muſt (at the Pe- 
tition of the Chapters Proctor) aſlign an immediate Term, 
on which to hear his Sentence or final Decree. 


TECH 6G 


Hich things being thus diſpatched, Proclamation 

being made three times, for all Perſons Cited, &c., 

and none appearing, the ſaid Proctor of the Chapter, 
muſt accnſe their Contumacy again, and in Penalty of this 
their Contempt, he muſt deſire the ſaid Commilhry to de- 
cree, that it may bz proceeded to the pronouncing of Sen- 
tence or the final Decree, the Abſence or Contempt of 
thoſe Perſons Cited, in any thing notwirhſtanding z as is 
contained ina Echedule, which the ſaid Commiſſary muſt 


' then read, Then the Biſhop Elected, mult take the Oath of 


| 
) | 
' 


Supremacy, and the other uſual Oaths. 


SEC I. 75 


Fter all this, the ſaid Commiſſary muſt read the De- 
finitive Sentence, pronouncing, declaring and do- 
ing all other things as is contained in the ſame. 


-$E& UT. © 


Hen the Commiſſary, (at the Petition of the ProQor, 

of the Chapter, and the Petition of the Biſhop 
Eleted,) muſt decree Letters Teſtimonials to be made 
upon the Premiſes, Cc. 
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A BRIEF 


DISCOURSE, 


Shewing the 


ORDER and STRUCTURE | 


OF A 


Libel or Declaration. 


| 


Ihii diftum, quod non prius, is a Maxim, as true 2s 
*tis general. So that to enlarge or ſay any thing 
in this Diſcourſe, more than what others, (of 
great Learning and PraQtice,) have ſaid before, 

isa thing I aim not at; neither would I have any fo far 
miſtaken in me, as think me guilty of ſo much Vain-glory 
and Oſtentation. Neither were it poſlible for me, (or a- 
ny elſe, as I think) to reduce this Diſcourſe, to a better 
+ Parat. ff. 7. Method than Weſembeck | has done, whoſe words I ſhall 
d: edendl. inſert, with ſome Additions out of other Authors, which 
will render this Diſcourſe ſo compleat, as that the meaneſt 
Capacity (our inſipid Profors, I mean of ) may form a 
Libel, without inſpeCting their prece.lent Books 3 which 
they can no more be without, than a Cripple without 
his Crutches. I queſtion not but the Learned Advocates, 
are {o well ſtored with Diſcourſes of this nature, that-this 
can be of little uſe to them. | 


1. What a Libel 55. 

2, How many and what, are the parts of a Libel, 
3, How many ſorts of Libels. 

4. What thirgs are ſaid to be proper to a Libel, 


i 


5, What 
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5. What 1s the efficient Cauſe of a Libel, 

6. The matter of a Libel, 

7. The form of a Libel; deduced alſo from a Syllogiſtical 
Argumext. | 

8, = next, or the remote matter, ought to be expreſſed in a 
Libel. 

9. The end of a Libel, 


Libel is ſaid to be a Diminutive, 4 Libro from a 
Book ;3 whence formerly a Paper was offered : In 
general it ſignifies every Writing : Figuratively the mat-, ,,. 
ter 1s put for the thing contained in it. But properly in ,,,;. "fol = 
this Argument, a Libel is taken for the Writing which 5pecularor. dc 
contains the Aftion: * Or a Libel is nothing elſe, but a £ibell. conf. 
fit conception of words, ſetting forth a Specimen of the **** 7 
future Sute. + According to Lanſranc. (c, quoniam, de Peri- + Unmius 
tion. n. 7.) It is defined the Lawyers Argument. _m_ the 3. 
He . 
2, It is ſaid to con'iſt of three parts. (Scil.) rt. The 
major Propoſition z which ſhews a juſt Cauſe of the Peti- 
tion. 2. The Narration, or the minor Propoſition. 
Whereby is inferred (in the ſpecies of the Fact pro- 
pounded) that there is juſt cauſe for the Petition. 3. The 
concluſion or the concluſive Petition, which conjoins both 


_ the Propoſitions, and includes the minor in the major. 


T A Libel therefore is a praQtical and judicial Syllogiſm, + Atriar. ui 
as it were. , Thongh Speculator de Libells confetione, Sect ſupra Jaſon. : 
quid Libellas, n. 3. recites its parts ſomewhat otherways ; tr ys 
for in the firſt place, he puts the cauſe of the Libel, which 4344. 
is the major Propoſition : In the ſecond place, the Obli- 
gation, which is the minor Propoſition; and in the third 
place, the Action, which is the Concluſion : For the Peti- 
tion it ſelf, is ſaid to be the Aftion : The Concluſion con- 
liſts in the Petition, 3nd not in the Words related. Ard 
this is the chief part of the Libel, which ought cſpect-ily 
to be regarded in Civil Attionsz not fo in Crimival Actt- 
ons or Cauſes, becauſe in them there needs no Conciniion. 
By this the * Plaintiff concludes, juſtly deliring from « 1. vs 
the Premiſes, and the things propounded, that ihe De /uprs. 
CC -  fendant 
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+ speculzor fendant may be condemned, both in the Principal and in 
ubi ſupr. Sett, the Charges. T : : | 
ſpecies. gloſ. in 3, In reſpect of the ſubjeA matter of the Libels, there 
d. 0 1. 149f”* are only two ſorts in uſe; the one of which is Conventio- 
2 ; gy, nal or Civil, (a Convenijendo, from convening) the other 
i 16h. n. 1. Criminal, (4 Crimine ſeu Querimonia ) Þ In reſpe& of its 
Alcicr. in form, it is cither limple (which abſolves or declares the 
=___ '23* Action, in a continued Speech or Oration, as it were) 
4;f. 6. tk, 8. Or Articulate, (in which the merits of the Cauſe, are pro- 
Rosb:-4, proc, Pounded by Articles. Þ?) 
wit. 33. 4. The properties of a Libel, or thoſe things which 
+ 014-940r. p, are ſaid to be particularly proper to a Libel, are theſe, 
de forms Liv. (cil.) that it be round, (as the Civilians term it) Dilu- 
cid, concluding, not obſcure, uncertain, nor general or 
* Ferrar, in ' alternative, * 
forma Lib. 5 The efficient Cauſe of a Libel, is the Law, which 
1 i depoſeth a-Libel ro be offered ; But it commands princi- | 
ag p-Ily that it be offered to the Judge (ſeeing his Office is 
inplored upon this Petition) and then alſo to the Adverſe 
Party. 

6. As to what reſpects the matter of a Libel: It is to 
be offered in all Cauſes, about which Judgment is ſtirred 
up, and a Snte is commenced betwixt two: And that as 
well-in Civil as Criminal Cauſes, &c. but not alway in. | 
Summary Cauſes, (viz.) in Executions : For in theſe, 
any manner of Petition is ſnfficient, though it be without 
Writing : Like as when it is procceded by way of Inqui- 
ſition, or where the Office of the Judge is implored in an 
extracrdinary manner. 

7. The ſorm of a Libel, (although it ought eſpecially 
to be drawn, accerding to the ſtyle and cuſtom of every 
Court, yet where there Is no ſpecial cuſtom extant,) it 
cvght to be drawn in Writing ; and in ſuch manner, as 
tia it may contain theſe ſive Things, comprehended in 
theſe following Verſes. 


+ Enftienfic 4 Onis, quid, coram quo, quo jure petatur & a quoy 
TH. o os w Refte compoſitus quique Libeillus babet. | 
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Each Plaintiff and Defendant's Name, | 
And eke the Judge who tryes the ſame ; | 
The thing demanded, and the right whereby 
You urge to have it granted inſtantly : 
He doth a Libel right and well compoſe, 
Who forms the ſame, omitting none of thoſe. 

* Ita formari {| 


But the particular form of a Libel, * conſiſts in the 4-4:r u; exnar- |: 
concluſion, which (what it ought to be) Faſon in See. ratis ſuficiar | 
huic autem n. 13. Inſtitut. de Afton, copiouſly diſputes ; 5 49nd! ime 
ſo alſo Myr. in Inſt. de Aition. At this day, ſuch reſpect arp 
is had to the concluſion, that it be ſufficient to gather from expiicies in pro- 
its form, of what nature the AQtion is, though no name #4rionibus de- | 
be expreſſed : Which ſeems to have been otherways for- {#7 
merly, at leaſt by the Law of the Codices. To make this _ — 

Jy Me $» Anchar. | 
form the more dilucide and clear, we will diſpoſe it into conf. 148..6. 
an Argument or a Syllogiſm, Þ i Dari, which ſhall in , | 
ſhort comprehend the whole Matrter, and all the parts of Bhs. Fe 


a Libel. prob. ad verb. | 


Every one who Defames an honeſt Man, ought to ns 
Eccleſiaſtically puniſhed, 

A. G. hath Defamed a certain honeſt Man ||. G. 

Therefore the ſaid A. G. ought to be Eccleſiaſtically | 


puniſhed, | 
$. Civil Aftions are either ſingnlar, general or univer- | 
fal, as was ſhewn in the Practice, Thote Attions which | 


are ſingular, are alſo cither real, perſonal, or mixr, as has | 
been ſhewn. Now in a real Action, the next Cauſe, and 
not the remote, ought to be expreſi:d, * as for example, * Lanfr. ubi /. 
I demand ten pound of Tj:izs which I ſent kim, and 1” 3: 3nl- | 
deſire he may be condemned to pay me that Sum : Here > -: _— cel 
now the Contra&, or the lending Mony, is the next $28, omnium | 
Cauſe in a real Action, and it is the remote Cauf2 in a autem. z. 
perſonal Action ; for the Obligation or Bond ariling from 14> 75: 
the Contra, is the next or neareſt Caule in .a perſonal 
AQion, and the remote Cauſe in a real Action : Where- | 
fore 1n a real Aftion, if you ſay in your Libel, I ask ; 
ten pound of Titizs, which he owes me upon Bond ; here ; 
your Libel is ſo general, as it is in danger of being | 
CCe'2 voided 
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voided, if the Defendant excepts againſt it : But if in 
this Action, you ſay on this manner, I ask ten pound of 
Titins which I ſent him, the Libel 1s dilucid, by your 
making mention of the next Cauſe: And ſo obſerve the 


+ 1afr. ubi Quite contrary in a perſonal Aftion. Þ But in a general 
ſupra, 7. 3, 4, Or univerſal Judgment or Action, there is no need of 


5, 6, 


mentioning any Cauſe, 

9. Theend of the Libel is, That it may propound the 
Plaintiff's deſire, and inſtru& the Judge and the Adver- 
fary, as to the nature of the future Sute, and to be the 
foundation of Judgment: For both the Articles of 
the Proois are to be accommodated to the form of the 


Libel, and the Sentence is to be pronounced according to 


Aajor Pro- 
poſurion, 


the ſame. Wherefore to the intent that the Judgment 
be begun in due order, and b2 founded npon a certain 
thing, It 1s neceſſary that a Libel be given by the Plain- 
tiff, though not admoniſhed thereto : The Omillion where- 
of doth vitiate the proceedings. Whence a Libel is de- 
ſervedly ranked amongſt the ſubſtantial Afts of the pro- 
ceedings : For no Libel exiſting, the proceedings are ren- 
dered null, &c, 

10. Agreeable to what has been ſaid, I will here obviate 
the form of a Libc], as it is offered before the Judge of 
the Eccleſiaitical Courts, And in the firlt place, it muſt 
be drawn in the Name and Style of the” Judge, as Alciatus 
has alſo obſerved in his form, ſet down in his PraQtice, 
at fol. 18. (viz. ) 


In the Name of God Amen. Before you the Worſhipful 
H. W. Doctor of Laws, Principal Official of the 
Beautiful Conſiſtory Ceurt of York, &c. The Party 
of J. G. againſt A. G. &c. alledacth and complaineth, 
and propournaeth, &c, 


Imprimis, He doth Propound and Article, That the aid 

F. G. was and is a Man very honeſt, juſt and upright, of 

good fame, life and honeſt converſation, aſperſed, de- 

famed, with no Crime (at leaſt ſuch as is notorious) ex- 

cept what is afterward mentioned, . and is commonly re- 
puted, had, named and eſtcemed as ſuch, &c, 

; Item, 


SR > OS = — =——_ 


Bs | 


A Diſcourſe of the Libel, "4D yg 40 —_ 


Item, That notwithſtanding the Premiſes, the ſaid A. G. Minor Pros! 
out of a malign Spirit, in the Months of 4. 24, 1. &c. poſition. 
in this preſent Year, 1630. in one or other of the ſaid 
Months, within the Pariſh * of D. aforeſaid, or ſome * 3atio hujus 


other place within the ſaid Pariſh, maliciouſly and out of 4pud Myn/ 
Inſt. de Ation. 


an intent of Defaming and Injuring the faid F. G. hath 
defamed and injured = and ork ſaid, uttered, &c, _ pra; 
ſome Reproachful and Defamatory words, of and againſt autem. | 
the ſaid F. G. and eſpecially theſe words following, or | 
the like in effe&, (viz.) the ſaid F. G. faid and reported 
(though falſly,) diverſe and ſundry times, or at leaſt once, 
ſpeaking to the ſaid F. G. thou haſt got a Wench with | 
Child, &c. The Party doth Propound and Article, as to | 
ſuch a time and manner of ſpeaking the words, Fc. 1 
Wherefore Proof being made upon the Premiſſes, the The Conclu-! 
Party of the ſaid F. G. doth Requeſt or Petition, that the ſion. F 


- —__ 


ſaid A. G. for ſuch exceſlive raſhneſs in the Premiſes, i 
and concerning, the ſame, may be corrected and puniſhed 
according to your pleaſure; and alſo that he may be con- h 
demned in Charges, made and ro be made in this Cauſe, : 
on the behalf of the ſaid F. G. &c. [Mynſirger in Inſt, } 


de injuriis Sett. in ſumma concludes thus. Wherefore F 
the Plaintiff deſires that (in order to repair his Fame : 
and good Name,) the Defendant afore named, may be F 
compelled by you, and your Def aitive Sentence, to dif- 
own, confeſs and declare publickly, that the ſaid Defama- 
tory and Injurious words, were inadviſedly and againſt / 
the truth, ſpoke and uttered by him, &c.] or otherways, 
that Right and Juſtice may be adminiſtred, &. 


_ 
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T deſire the Learned, candidly to accept and cenſure theſe 
my Endeavours, and pardon and amend wha#is amiſs; which | 
I ſhall own as a reward ſufficient : If any thing is well done, | 
1 give God the Glory ; if ill, 1 willingly undergo the Shame, = | 


oY as , 
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Of the Things contained in this 


B O O K 
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THE FIRST PART. 


Hat a Court 1s, and what Courts are here treated of, 


Chap. 1. SeQt. 1. 


The Days obſerved in theſe Conrts for Judgment, £ 
Its Original ; and why its Official is called the 

The Court of ) Dean of the Arches, Ch.2.S.1.N.1. 
the Arches. YIts Style how defined in general, N 2. 
The Cauſes uſually tryed in that Court, N- 3. 

The Court of = = Wh S.2. w_ 
Audience, The C auſes tryed in it, N.3. 
The Juriſdiftion of thoſe Courts jointly, and what Juriſdiftion 
ts, $.3. N.1. 
Its Style, Ch.3.S.1. N.1. 


ThePreroo a- 
&” Th 


Cork oy 
FEI 2 =p auſes tryed in it, N.2. 


- _— / manner of alleaging and proving its Furiſ- 


IWhat 


Re me R — 4 


e manner of declining this Court z and the. 


d:ftion, Part 6. Ch.3. N.15,16. 


is 4 The INDE X. 


[ What a Will is, $3 Nor; 
What are the Conſtitutive or Ifſential parts 
of a Will, N.2. 


What are the Accidental parts, ard how it 
differs at this day in England, from 
The manner of | thoſe obſerved by Juſtinian, N.3. 
preving VVills in * The Differences of VVills, many forts of 
common form, % mhich arc abrogated, N. 4. 
In which is conſi- | How the VVill is proved in common form, 
dercd, and how the Executor is ſmorn, Ns, 
No Executor named in the / ill, to whom 

3s the Execution of it to be committed, 


N.6. 

The Executor being dead, who muſt prove 

$1 this VWill, N.7. 

' \ How the words Adminiſirator, &c. are to 

EE be underſtood 9. 3. N.4- 

Of Adminiſt 7A Vi hat are the forts of Adminiſtrations 
fy WHEEL 595 1 nicant of, N.2. 


conſidered, | By what courſe obtained, and the Oath 
L taken by the Adminiſtrator, N 3. 


Cauſes may be S.1.N.1. 
tryed in theſe YThe Cauſes whereof theſe Courts take cog- 


Courts, & 7ikance, N.2, 


VVhat manner of w— the word Canſe ſignifies, Ch. 4. 


The aiffer OP | Plenary cr Ordinary Cauſes, how defined, 
of proceedin and why ſo called, and what manver of 


mes Conſes do, proceeding they require, $2 Nt. 


require in theſe . A Particular of thoſe Plenary Cauſes, N.2. 


Courts, VV here- | 
in is conſidered, | Summary Canſes, why ſo called, N-.3. 
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THE SECOND PART. 


The manicr of pre- ( 
paring for the | pon Judicium is, Chr. S.1.N.1. 
Admin! OE Of what Perſons conſtututed, N.2. 
of Juſtice in theſe ; VT hat Ads arc called preparatory to Fudg- 
N 


* and of < 
Courts; 1 ment, 


_ Zo 
that which in the V hat Afs are properly ſaid to conſtitute 


Law is called Ju- | ©; 
dicium, wherein | ** Ps Nt. 
is confiaered, | : 
Of th Jn (bat 4 Citation is, $.2.N.1. 
f the foun anon; VVhat it ought to contain, N.2. 
or beginning of \ 71, differences of Citations, and by who 
this Judicium,, | obtained, | N.3. 
which js the Ort » 57, hom direfted, and by whom and how 
gina Cua1108 , | executed, N.4-. 
wherein conſider, U px ertified, N.5. 
Of Proftors, their [ What a Proftor is, Ch.2.$.1. N.r. 


Office in bringing Their ſeveral ways of Conſtituting, defi- 
N.2 


in Citations, their i ned and (bewn, 2, 

—y -7E < What a Subſtitution is, and the ſeveral 

ir ages _ | kinds of it, $.2.N.1. 

= "a ſu ftw | When a Proftor may ſubſtitute another in 

red, J any Caiiſe, N.2. 

When a Proftor js ſaid to ceaſe to be Proflor in a Cauſe, and 
when not, $.3.N.1. 


(What Exceptions are ; how manifold. In 
what part of the Proceedings they may 
be urged. The manner of the Defen« 

CHAD adaut's urging. them, j_ 

nas 44f | The manner of refuſing the Judge, = 

, wage an ' What it is. The other ſort of Recuſation, 
re'%y called Provocation, what it is, woen 
aud how done, and how the Judge may 
make the Party prove bis Provocation, 


1, Ch.7.$.1,2, N.1,2,334- 
| 17.H:b 


The IN EX 


THE THIRD FART. 


' (What it s, How given into Court, and admit- 
ted in a Plenary Cauſe. And how the Defen- 
dant 1s admoniſhed to Anſwer, Ch. 1. FS. 1, 

N. 1, 2. 

Of the Amendment of Libels, what it is, and 
when permitted, The manner of revoking an 
Error committed in the Libel, as to the Name 


Of the Libel. 


or Sirname, &c. What Mutation #, when 


Amendment, &c. Or for ary delay in the 
Proceedings. When and what ſecurity 3s re- 
quired of the Parties in Sute, YV.2.N.1, 
2, 32 4» $2 6, 7- 

What it is. When it ought to be done. How 
manifold. The manner of Conteſting Sute, 
The manner of getting a Decree for the prin- 
cipal Party to the Libel. The manner of get- 
ting a Term Probatory. What other things 
are to be done at the time of conteſting Sute, 
Ch.2.S.1. N. 1,2, 3, 4, $6, 7+ 

The manner of requeſting the Proftor”s Anſwer, 


J 
permitted. What Charges are due for ſuch 
C 
| 


Of Conteſt a- flifted on them if they refuſe. The Form of 
tion of Sute, | their Anſwer, ſee Part 6. Ch. 11. N.4. $. 
and the X. Ne 19: bo 
things then | The Oath of Calumny, what it is. How mari- 


' fold, when adminiſtred. To whom, in what 


f0 be done. 
| form, What Penalty if refuſed, $.3.N. 1, 


Tho manner of obtaining the Citation under Seat, 
again the Defendant to anſwer. What it 
is, how and why procured ; before whom t0 
t appear, How a Commiſſion #s grantea ad 
partes. When it ought, or onght n0t 10 be 
| granted, How the Proftors are admoniſht, 
z 8 - was $ 4+ N. 1, 2- 

DO. What 
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with the reaſon of it, and the Penalty to be in- - 


2, 3» 
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[What it uw. How many ways usderflood, How 
the Cit&%0n pro parte 1 brought into Court, 
What Remedy if the Party appear not, Ch. 3; 

Q.1. N.1, 2, 3, 4+ 
The manner of producing, ſwearing and exam- 


ning the principal Party. His Proftor's Pro- 


teſtation. The Penalty of not undergoing his 
Examination, Q. 2. N, 1, 2, 3. 
] The manner of Producing, Swearing, GC. the 


principal Party before Commiſſioners, appoint | 


ed to take the Anſwer. How the Commiſſion is 

Of the Per- preſented, accepted, executed and certified. 
ſonal An- The manner of alledging the Commiſſioners 
ſwer of the? Contempt, in not tranſmitting the Proceedings 
Defendant. | pon the Commiſſion, C. 3. N. 1, 2,3- 
Es, The Defendant refuſing to anſwer what remeay, 
S. 4 N. 1. 

'| The Defendant not anſwering fully, what remedy, 

$ 5. N. 1,2. 

The Defendant or his Proftor confeſſing too much 

| 7" their Anſwer ; bow revoked. The principal 

Party may be convitt of Perjury, $.6. Ne1,2. 

Satisfattion being made as to the Anſwers, Lit- 


ters Compulſaric are taken forth again#t ' 


Witneſſes ;, what they are, when obtained, be- 
i Fore whom to appear, $.7.N. 1,2,3. 


. (What the Term Provatory is, to whom it belongs, 
What Proofs are, bow manifold, &c. Ch. 4. 
; &..4; Wo; 3 

The manner of bringing in the Letters Compulſa« 

rie againit the Witneſſes, How a Citation 

"_ & modis # renewed, and the Term Pro- 

atory prorogued. None of the Witneſſes ap- 

Of the Proof'ss at or > 2n only mend. Ba others Vi. 
ng, 9.2. N.1 12 3+ 

The manner of Producing, Swearing and Exami- 

ring Witneſſes before the Judge, The Pro- 

for's Proteſt ation. Their Charges to be ten- 


l dered. The form of Interrogatories, &C. $.3- E 


j | N. 1,2,344516- 
1 be 


| Of theProof' 


ihe INDEX 
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The Witneſſes not depoſing fully, &c. The Judge 

hs Order in 1t, C4 51,233: 

The manner of Producing Witneſſes before Com- 

miſſwrers, and the whale Order and Method 

| of Proceeding in order te it. The manner of 

getting the Commiſſion ſub mucue viciſlitu- 

| dinis obtentu, &c. How the Commiſſion is 
| 


to be Certificd, Exhibited and Opened, $.s. 
N.142,3415637»049- 

How and when the Depoſitions are publiſhed ; 
when Witneſſes may or may not be produced 
after Publication. Witneſſes may be corr0bo- 
rated, excepted againft, &c. YF 6.N.1,2, 
344353057» 

Another ſort of Proof by Inſtrument. What they 
are, when and how Exbibited. The manner 
of getting a Term aſſigned to propound all Atts, 
$.7. N. I,253s 


The Term aſſigned to propound all As, -in order 
to a Concluſion, The things Preparatory to 4 
Concluſion, Witneſſes may be admitted, or 
rejefted on the day aſſigned, to propound all 
Afs. The Suppletory Oath ; what it is, and 
when adminiſtred, The manner of propound-= 
ing all As, and getting a Term to conclude. 
What AF induceth a Concluſion, and how the 


[ 
| 
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The Conclu- 9 Defendant may hinder it, Ch.s. S.1- 
ſion. N.1,2,3,4450- 


What a Concluſion 1s, and when it may be ſaid to 
be concluded upon fome one particular Article. 
The Form of the Proftor*s concluding, and get- 
ting a time for Sentence. What effeft ſuch an 

| Aſſignation to hear Sentence (the Adverſe Par- 
ty not being admoniſhed, &c.) hath in Law. 
| The manner of giving informations 10 the 


LC Frage, &Cc. F. 2. N.1,243,4+ 
Of the Sen- ' What it is, how manifold. What an Tnterlocuto- 
tence to be ry Sentence or Decree is, and when it hath the 


Proronnced, z force of a Definitive Sentence, In what form 
-- 2 $a") | the 


— 
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Of the Sen- 
rence to be 
Pronouns 


cd, 


\ —_ 


Ac. 


the Sentence ought to be drawn, The form, 
time and place of Pronouncing the Sentence in 
preſence of the Adverſe Party, and his Pro. 
teſtation, &c. The manner of Pronouncing 
Sentence in his abſence, on Penalty, &c. The 
manner of Offering and Prononncing two Sen- 
tenees, and Compounding Charges, GCh.6, 


S.1. N.1,2,34,4456. 


The manner of demanding and putting the Set 


% 
' 


tence in Execution. After how long A time, | 


How the Res judicata differs from the Sen- 
tence. How the Charges are taxed, and 4 
Monition decreed. The manner of making 
manifeit the thing adjudged What remedy 
againit the Party refuſing to ſatisfie the thing 
adjudged, & 2. N. 1424334456 
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THE FOURTH PART. 
The whole order of Proceeding in Summary Cauſes, See Ch.t, | 


2. I$.1,2. 


Of the Sentence in theſe Cauſes. When concluded, &c. Ch.2. 


$I, N.1,2,3- 


How Sentence mu#t be drawn and pronounced in Plenary, as wel 
a4 in Summary Cauſes, if the Defendant Dies after Sentence | 


is conteſted, 


N.4 


[ 


! 


| 


| 


- 


The Proftor*s Petition, in order to bave the Executors or Ad--. 
miniſtrators called to Sentence execmed, N.5 


THE 


| | 


' 


—_ £ The INDEX. 


THE FIFIH PAL I. 


—_ 5 WW 


| The manner of Proceeding in Cauſes of Appeal 

in general. What an Appeal is. How many 

ſorts of Appeals ; when an Appeal is permit- 

ted, It is Lawful to Appeal from the Dean 

of Shoram, &c, to the Official of the Arches. 

i The manner of receiving and proceeding in 

Appeals, made to the Arch- biſhop of Canter- 

bury, and their granting Inbibitions ;, and 
what thoſe Inhibitions are , and what th 

* ought to contain; how Certified, &c. The 

manner of receiving and proſecuting of Ap- 

peals to the King's Majeſty, &c. Ch.1. 8.1, 

N.1,2,3.4450- 
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and how Appeals are interpoſed, &c. S.2.N.1, 


0 0 2533415s 
The whole order of Proceeding in Appeals, you 


may find at, $-3,45$5+ 
Alſo Appeals from a Sentence, «nd from Grie= 
LL Vances, Ch.2,3.$.1,2. 
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THE SIXTH PART. 


| Matrimonial Contrafts and Divorces, Ch.r. $.1,2. 
; Contempts against the Eccleſiaſtical Laws and Magiſtrates, 
BH | | Ch.2. $.1. 
Accounts, The manner and order of calling Executors and 

Adminiſtrators to Accounts, &C. Ch,3.%8.1. 


, Ch.4.S.1. 
Ch.5.S.r. 


famation, <_ Ch.s. S.1: 


Double 


What are thoſe four times conſidered in Appeals, - 


Legacies, The whole order of Suing for, and recovering them, 
«| Tithes, The whole order of Suing for, and recovering them, 


Defamation, The while order of Proceeding in Cauſes of De- 
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Double Quereles. Their Difference, and the whole order of | 


Proceeding in them, Ch.7. 6.1. | 
Right of Patronage. What it is, and the whole order of con- | 

reſting about the ſame, Ch.8. &.1, 
Temerary Adminiſtrators. The whole order of proceeding a- 
gain#t them, Chg. g. 1. 
Dilapidation. The whole order of proceeding in this C uſe, 
Ch.10.6 1. 
Search. The whole order of Searching the Records or Wrizing | 
in 4 publick Office, Ch.r1.5.1. 


Wills. The manner and order of Oppoſing, and Proving them, 
in Solemn Form of Law, | Ch. 12. 8.1. 

A Communty ;, as a College, or Corporation, &c, The whole 
order of Suing them, Ch.13. 8.1. 


THE SEVENTIH PART. 


The whole order of proceeding in Criminal Cauſes, by way of | 
Inquiſition, Accuſation, and upon the Preſentments of the | 
Church-wardens, Ch.14,2,3- | 

The manner and order of Confirming a Biſhop, &c. Ch.4. | 
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FEES taken and accounted due in the COURTS 
of the Arch-biſhops of YO R K,, according to a 


TABLE allowed of in the r3. of Queen El;- 
zabeth. 


To the Judge. 
F OR every Probate of a Will and every Ad- $s. 0d. 


miniſtration, - "BW 7+ 
For the Reſpite of an Inventory, fs Os 
For every Tuition or Curation, 6. O. 
For the Eleftion of a Curator, made by one above 1 4 and under 
21 Years of Age, "Rs - © 
For founding Pg Prerogative Juriſdidtion, 0; 


To the Regiſter. 
For every Probate of a Will and every Adminiftration, 3. 6. 


For Regiſtring the Will, and every Bond entred, 2. Os 
For Reſpite of an Inventory, ba 
For every Tuition or Curaticn, 4» B8, 
For the Eleftion of a Curate made as above, O06: 
For the Tuition Bond, 6-0 


For Ingroſſing Will; and Inventories, they take according to the 
length. 

For nm whether to prove Wills, or grant Admiriſtra- 
ons, &c. they take for Judge and Regiſter together,. as the 
whole Fee of it, 4+ 

If any of the aforeſaid things are done by Rural Deans, there is 


due to the Rural Dean beſides thoſe, ” a 1 
For Copies of Wills and Inventories to the Regiſter, by this Table 
of Fees now ſpoke, there 1s only allowed, 2. 6. 
For Copies of Bonds there 1s only to the Regiſter, io. Go 


For every Search alſo in the ſaid Courts the Regiſter has, 1. ©. 
For founding the Prerogative Furiſdiizion when a Will js proved 
or Adminiſtration 2r ranted, pon bona not abilia, 1- O. 


Inſtead 
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Inſtead of the aforeſaid FEE S they take at this Day, 


To the Judge for au Adminiſtration where the Eſtate is above 
401. or upwaras, | 75S. od. 
Which advance from 25S. 10d. was (as I have heard) in 
compaſſion to one of the Commiſſaries ( of the late Arch-bj- 
ſhops) his neceſſitous Condition agreed by all the Proftors and 
other Officers to be impoſed upon the Country, 
The Regiſters now reecive for each Probate and Adminiſtration, 
»- G6, 
{ or Copies of Wills and Inventories, the Regiſters now receive to 
themſelves and their Deputies,beſides their Scribes Fees, 4. 6. 
For Copies of Bonds they receive, | 6. 
For a ſpecial Aft, as they tell you, you mus pay, I. Os 
The Reaſon of this Augmentation to the Regiſters is, becauſe 
they pay great Fines to the Arch biſhops for their Places ; and 
do again let them for term of Years to Deputies, for great Fines : 
Which Deputies have no way to raiſe their Moneys, bat by 
this manner of advance or exattion upon the Country. 
If an Adminiſtration (where the Eſtate is above 401.) # grant- 
ed. by a Rural Dean ;, he makes the Parties pay (beſides his 
own Fee and the Fees of 7s. and 5.8. and 6d. to the Fudge 
and Regiſter ) for a ſpecial Commiſſion 8s. 4 d. ſo that the 
whole Charge to the very Court will be at leaFt 11, 08. 10d. 
There are many other Fees, for Copies of Afts, Depoſitions of 
Witneſſes, and ſeveral things in foro contradiorio, which 
might indeed be added ;, as alſo Fees to the Apparators, &c. bat 
theſe are moFt remarkable and obvious to the Vulgar ; being 
ſo frequently enquired after. Which are delivered without the 
leaft deſign of injuring any, but rather of doing right -to all ; 
and with intent to maugre all thoſe hideous Exclamations 
of Oppreſſion (theſe Courts are daily accuſed of ) by tt- 
moving the Cauſe of ſuch Out- cries, | 
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